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APPELLANTS’ BRIEF 


JURISDICTIONAL STATEMENT 

Jurisdiction in the lower court was founded upon Chap¬ 
ter 11, Sections 301, 305, and 306, of the District Code of 
1940, and Title 11, Section 46 U. S. C. A. as appears from 
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paragraph 1 of the complaint herein. Jurisdiction of this 
appeal is based on Title 17 Section 101 of the District of 
Columbia Code of 1940. 

STATEMENT OF CASE 

This is an appeal from an order of the District Court of 
the United States, undated, but filed the 22nd day of De¬ 
cember, 1947, appointing a temporary receiver to take 
possession and control of, and to operate, pending final 
disposition of the cause, the slaughterhouse and wholesale 
meat business of Brown Incorporated, a Maryland corpo¬ 
ration, located at 1110 Maryland Avenue, S. W., Washing¬ 
ton, D. C. (App. 85) 

After the lower Court had granted appellees’ motion to 
advance the cause for hearing (App. 72), appellants moved 
for a continuance on the ground that Sophia R. Brown, 
the principal defendant, was by reason of a heart condition 
unable to appear in Court or to have her deposition taken 
at the present time (App. 78). The proceedings relative 
to that motion are reported at (Rec. p. 90, et seq.). The 
case was taken off the daily assignment (Rec. p. 99). On 
November 20, 1947, appellees filed their motions for the 
appointment of a temporary receiver (App. 80), which re¬ 
sulted in the order from which this appeal is taken. 

The complaint sets forth that Appellee Dunn is the 
qualified trustee in bankruptcy of Walter Brown and Sons, 
Inc.* a District of Columbia corporation, hereinafter re¬ 
ferred to as the bankrupt, which had been incorporated 
1909 (correct date—1908. App. 12) and had operated a 
slaughterhouse business in the District of Columbia from 
the time of its incorporation to March 15, 1945; that said 
business had been conducted at 1110 Maryland Avenue, 
S. W., since July 1, 1930, to March 16, 1945, at which time 
the business was temporarily suspended; that the real 
estate upon which the business had been conducted had 
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been acquired with money provided by the bankrupt and 
Walter Brown, Sr., now deceased, although title was taken 
in the name of appellant, Sophia R. Brown, who paid no 
part of the purchase price or the cost of remodeling the 
same for the purposes of the business. The complaint 
further sets forth that appellant Sophia R. Brown on the 
24th day. of July, 1945, entered into an agreement (App. 
9) with the bankrupt and the intervener Barber. The 
agreement among other things recited that appellant So¬ 
phia R. Brown, was the owner of 1110 Maryland Avenue, 
S. W.; that bankrupt had been in possession of said prem¬ 
ises paying rent to appellant Sophia R. Brown, which rent 
was in arrears, and that bankrupt was the owner of all 
equipment, machinery, and furniture at said address used 
in connection with its business; that said business was 
suspended on March 16,1945, and a further suspension was 
necessary to July 23, 1946, because profitable operation 
was impossible under government regulations; that the 
parties desired to preserve and retain an agreement dated 
September 22, 1937, between the bankrupt, Walter Brown, 
Sr. (This agreement—App. 44c—shows Brown, Sr., did 
not sign individually as a party, and that, though not 
referred to as a party, Sophia R. Brown was a signatory) 
and the intervener. The agreement then provides for the 
surrender of the premises and equipment, etc., to appellant 
Sophia R. Brown for one year ending July 23, 1946; that 
subject to Barber’s approval, appellant Sophia R. Brown, 
might lease the premises, equipment, etc., to another tenant 
for a period of one year expiring July 23, 1946, a contract 
entered into by the said parties in connection with the said 
lease stated that any arrangements with the new tenant 
should provide for the employment of the intervener, Bar¬ 
ber (App. 57); that all net rentals and salaries received 
from the new tenant were to be equally divided between 
appellant Sophia R. Brown and Barber; and that appellant 
Sophia R. Brown “in consideration of the surrender of 
the premises” was to redeliver to the bankrupt on or before 
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July 24, 1946, exclusive possession of the premises, equip¬ 
ment, etc., and lease said premises to the bankrupt “upon 
the same terms and conditions that the party of the second 
part ” (i. e. the bankrupt) “has heretofore used and occu¬ 
pied said premises (Italics supplied). 

The complaint goes on to allege that a lease to another 
tenant (District Grocery Stores, Inc.) was made by appel¬ 
lant Sophia R. Brown and that contrary to the agreement 
of July 24,1946, she failed to redeliver to the bankrupt the 
premises in question (App. 4), but leased the same to 
appellant Brown Incorporated. A copy of the lease to 
Brown Incorporated appears at (App. 24). 

The complaint then sets out that in February of 1946, 
appellant Sophia R. Brown transferred without considera¬ 
tion her shares of stock in the bankrupt to her son, daugh¬ 
ter-in-law, and attorney, who elected themselves officers 
and directors of the bankrupt; on April 12, 1946, the 
aforesaid officers and directors caused the bankrupt to sell 
its equipment to appellant Brown Incorporated for the sum 
of $6,315.19 in cash, which sum is alleged to be grossly 
inadequate, and further caused the bankrupt to file a vol¬ 
untary petition in bankruptcy. Trustee alleges a slaughter¬ 
house license was issued to appellant Brown Incorporated 
which is unique and of great value; that by reason of said 
transfer to appellant Brown Incorporated, the bankrupt 
could not resume the operation of its business according 
to the terms of the agreement of July 24, 1946 (App. 6), 
and appellant Brown Incorporated was in possession of 
the bankrupt’s valuable assets, including its goodwill and 
valuable license, all to the fraud of bankrupt’s creditors. 

It is further alleged in the complaint that from December 
6, 1939, until June 30, 1945, appellant Sophia R. Brown, 
while not actively engaged in the business of the bankrupt, 
received a salary of $80.00 per week therefrom, part of 
which was disallowed for income tax purposes, and resulted 
in a tax deficiency, asserted against the bankrupt in the 
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bankruptcy proceedings. Finally the complaint alleges that 
in April 1943, in consideration of the above salary and 
other considerations, and repairs made by the bankrupt to 
the premises used by it, appellant Sophia R. Brown had 
executed a will devising to the bankrupt the real estate in 
question. 

The trustee prayed that transfers of all tangible and 
intangible assets to Brown Incorporated be set aside; that 
Brown Incorporated render an accounting; that Brown 
Incorporated be enjoined from the use of bankrupt’s al¬ 
leged assets; that an operating receiver pendente lite be 
appointed; that the Court establish the right, title, and 
interest of the bankrupt in 1110 Maryland Avenue, S. W.; 
that appellant Sophia R. Brown be required to perform the 
contract of July 24, 1945; that a money judgment be had 
against appellant Sophia R. Brown for the salaries paid 
her by the bankrupt incommensurate with services ren¬ 
dered; and for general relief. 

The appellee Barber was on motion allowed to intervene 
as a party plaintiff (App. 29), and in his intervening com¬ 
plaint (App. 30) adopted the complaint of the trustee- 
appellee. The material additional allegations of the inter¬ 
vening complaint are that upon the death of Walter Brown, 
Sr., in 1939, appellant Sophia R. Brown, -who was then the 
owner of 98 out of 100 shares of the stock of the bankrupt, 
had requested appellee-intervener as manager of the bank¬ 
rupt to continue to pay her the salary of her deceased 
husband; that in consideration thereof Sophia R. Brown 
had promised to see that appellee-intervener would benefit; 
that accordingly, the bankrupt had since the death of 
Brown Sr., and under the management of intervener, paid 
Sophia R. Brown $23,120.00 in salary as to which the 
intervener alleges that he and the bankrupt are entitled 
to recover (Italics supplied). Further, that upon consid¬ 
eration set out in the 7th paragraph of the complaint that 
appellant Sophia R. Brown had promised to devise 1110 
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Maryland Avenue, S. W., to the bankrupt and to bequeath 
intervener two-thirds of the capital stock of the bankrupt, 
and that by reason of breaches of contract by Sophia R. 
Brown, intervener had been damaged to the extent of 
$ 200 , 000 . 00 . 

The following facts, material to a disposition of this 
appeal, appear from the answers of the appellants, the 
exhibits attached, and various affidavits in support of a 
summary judgment on behalf of appellants which were 
before the lower court at the time of its order appointing 
a receiver: 

Except for a single day’s operation in July 1945, the 
slaughterhouse business conducted by the bankrupt ceased 
operations on March 16, 1945 (App. 66) due to the refusal 
of the appellee-intervener Barber to honor an Army requi¬ 
sition for meat (App. 66); that Barber was the President, 
Treasurer, and manager, and in sole operation control of 
the bankrupt (App. 31, 71); that Walter M. Brown, Jr., 
who, with his wife, Helen Pauline Brown, and Laird B. 
Scott, formed the appellant Brown Incorporated in Novem¬ 
ber of 1945, had never been connected with the bankrupt 
during its active operations, and refused to take over the 
bankrupt’s operations because of its financial status, its 
legal entanglements, and because of the differences between 
his Mother and intervener (App. 61); that intervener, 
after having been refused reelection as an officer of the 
bankrupt, declined to deliver to its duly elected officers any 
of its books and records (App. 63); that it was therefore 
most difficult, if not impossible, to ascertain the assets and 
liabilities of the bankrupt (App. 63); that prior to the sale 
of the physical equipment of the bankrupt to appellant 
Brown Incorporated, the same, upon request of the new 
officers of the bankrupt, was appraised by Ralph Weschler, 
official appraiser of the Bankruptcy Court, at a going con¬ 
cern value, and that this value as appraised by Weschler, 
viz., $6,315.19 had been paid by Brown Incorporated to the 
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bankrupt and had passed to and was in the possession of 
appellant-trustee, who had not tendered same to appellant 
Brown Incorporated (App. 14); that appellant Sophia R. 
Brown had paid for the real estate involved with her own 
funds, and for the remodeling thereof (App. 19, 20); that 
the bankrupt had been renting of Sophia R. Brown for 
over fifteen years, paying rent therefor, and had never 
during the lifetime of Brown Sr. or subsequently, prior 
to its bankruptcy, made claim to ownership of the premises 
(App. 20); that no written lease of any kind had ever 
existed between appellant Sophia R. Brown and the bank¬ 
rupt, but that Sophia R. Brown had received as rent from 
the bankrupt $300.00 per month under an oral monthly 
agreement; that the tenant of Sophia R. Brown, viz., Dis¬ 
trict Grocery Stores, Inc., under the agreement of July 24, 
1945, had obtained its own license from the District of 
Columbia and had not received a transfer of same from 
the bankrupt (App. 15); that upon surrender by said tenant 
of its lease from Sophia R. Brown it had transferred its 
license to appellee Brown Incorporated, without asking 
consideration therefor and that the latter had subsequently 
obtained several renewals thereof (App. 15); that appellant 
Sophia R. Brown had not refused to redeliver the premises 
back to the bankrupt (App. 13), but that the bankrupt had 
refused to accept said redelivery (App. 20) because Walter 
M. Brown, Jr., the then President, was unwilling to take 
on the responsibilities involved because of the condition 
of the bankrupt at the time (App. 22); that the tenant, 
District Grocery Stores, Inc., had surrendered its lease to 
Sophia R. Brown and transferred its slaughterhouse li¬ 
cense to Brown Incorporated because “said slaughterhouse 
business was not a paying proposition” (App. 57); and 
that the lease from Sophia R. Brown to Brown Incorpo¬ 
rated was dated February 1,1946, and recorded among the 
land records of the District of Columbia on the following 
day, viz., February 2, 1946. 
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STATEMENT OF POINTS 

I. The lower court erred in appointing a temporary 
receiver because: 

(a) Appellees showed no strong probability of ultimate 
success. 

(b) Appellees neither alleged nor proved any danger 
to the res, imminent or otherwise. 

(c) The insolvency of appellants or their inability to 
respond in damages was not shown or alleged. 


SU] 


[ARY OF ARGUMENT 


The appointment of a receiver pendente lite is a drastic 
remedy which the Court within its allowable discretion, 
may grant only if (1) it shall find upon the record before 
it, the strong probability of ultimate success on the part 
of plaintiff; (2) if there is imminent danger of loss through 
mismanagement, deterioration, or waste; (3) that the in¬ 
solvency of the parties against whom relief is sought 
makes them unable to respond in damages for the claimed 
amount. 

L The records show that the appellees do not have 
strong or even reasonable probability of ultimate success. 
Nothing of value wras conveyed to Brown Incorporated for 
which Brown Incorporated did not pay in full, and wilich 
the trustee has received and not offered to return. No 
goodwill of the bankrupt existed. Both the bankrupt and 
a subsequent tenant had found the slaughterhouse business 
unprofitable, and hence the license w T as of no value. The 
bankrupt did not transfer a license; such having, after a 
lapse of some time, been acquired by District Grocery 
Stores, Inc., and subsequently transferred to Browm In¬ 
corporated. The bankrupt was not entitled to the real 
estate as owner either by way of resulting trust or con- 
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tract to devise. The trustee lost whatever right he had to 
enforce a lease from Mrs. Brown to the bankrupt because 
of his failure to make timely election under Section 70 (b) 
of the Bankruptcy Act (App. 21). 

II. There is no allegation or proof that the business of 
Brown Incorporated was mismanaged, or that the assets 
alleged to have belonged to the bankrupt were in danger 
of waste or dissipation. The bankrupt had no business for 
a year prior to the beginning of operations by Brown 
Incorporated, hence there were no goodwill or other intan¬ 
gible assets transferable by the bankrupt. Almost a year 
elapsed after suit before the application for receivership 
and no intervening facts, other than a possible delay in 
the hearing on the merits, were alleged or shown. 

III. Neither Brown Incorporated nor Sophia R. Brown, 
the principal defendant, are in any manner alleged or 
shown to be insolvent or unable to respond to the money 
claims made by appellees. 

IV. Appellees made no showing that appellant. Brown 
Incorporated, had not paid full value for all of the assets 
transferred to it from bankrupt; nor did they make any 
showing that said appellant had in its possession any asset 
belonging to intervener. 

V. The effect of the receivership is to deprive the own¬ 
ers of appellant Brown Incorporated of their means of 
livelihood, to divest them of the control of their own busi¬ 
ness, created wholly through their own efforts; 'at no 
expense to appellees, and upon no showing on the latter’s 
part of a danger of loss to them, either imminent or 
ultimate. 


ARGUMENT 

The general principles applicable to the appointment of 
a receiver pendente lite are stated in Clark on Receivers, 
2d. Edition, page 185. 
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“The power of appointment is to be exercised with 
the ntmost caution, and only under such special or 
peculiar circumstances as demand summary relief. The 
appointment of such a receiver is regarded as one of 
the most difficult duties which a court of equity is 
called upon to perform. It is a peremptory measure 
whose effect temporarily at least is to deprive of his 
property a defendant in possession before final judg¬ 
ment or decree. It is, therefore, not to be exercised 
doubtingly, but the court must be convinced that the 
relief is needful. Since it is a serious interference with 
the rights of the citizens it should only be granted for 
the prevention of manifest wrong and injury. And 
because it divests the owner of possession of his prop¬ 
erty before a final hearing it is regarded as a severe 
and drastic remedy not to be adopted save in a clear 
case and never unless the complainant would otherwise 
be in danger of suffering irreparable loss.” 

It is true that the appointment of a receiver rests largely 
in the sound discretion of the Court. Milwaukee R. Co. v. 
Soutter, 154 U. S. 540. But such discretion is restricted by 
certain well known principles laid down by the Courts over 
a long period of time. 

I 

It is said in Sapulpa Petroleum v. McCrea, 4 Fed. (2d), 
645, 652, that the following are facts essential to the 
appointment of a receiver under the general principles and 
practices in equity, to-wit: 

1. Imminent danger in the absence of a receiver of 
deterioration or waste of the property involved. 

2. Irreparable loss on the part of the plaintiff from 
such deterioration and waste. 

3. A strong probability that the plaintiff would prevail 
on the merits of the case. 

In KeUey v. Boettcher, 89 Fed. 125, the court said: 

“The converse of this proposition must also be true: 
that if a recovery on final hearing seems doubtful, or 
if it is probable that the property in controversy will 
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not suffer any deterioration in valne prior to that time, 
or if the defendants have been in the undisturbed pos¬ 
session of the property for a number of years under 
an apparently good title, and are solvent and abun¬ 
dantly able to respond for any injury that may be 
done to it, as well as for any profits that may be 
derived therefrom after the application for a receiver 
is preferred, then a receiver ought not to be appointed. 
Adequate reasons should exist and be shown in all 
cases to warrant a court in depriving parties of the 
possession of property to which they have a good 
record title, and of which they have had peaceful pos¬ 
session for a series of years. All of the presumptions 
of law are in their favor.’’ 

The same principle is repeated in Folk v. United States, 
233 Federal 177: 

“First: The fact that there is imminent danger that 
unless a receiver is appointed the property or its 
proceeds will be deteriorated in value or wasted during 
the pendency of the suit. Second: The fact that the 
plaintiff will suffer irreparable loss from such deteri¬ 
oration or w’aste. But if the defendant is solvent 
and abundantly able to respond to any such loss, or 
if he will give a good bond so to respond, the loss 
can rarely be irreparable, and the general rule is that 
a receiver should not be appointed. Third: The fact 
that on the pleadings and preliminary proofs there is 
a strong probability that the plaintiff will ultimately 
prevail on the merits.” 

_ “It is true now, as it ever has been, that an injunc¬ 
tion will not be granted, where the title is in dispute, 
previous to the determination of legal rights of the 
parties unless the threatened act is of such a nature 
that, should the right to commit it be decided against 
them, the consequence will be irreparable. • • • Pos¬ 
session is prima facie evidence of title, is sacred, and 
no court in any form of hearing can take it from him 
without a hearing without overthrowing the maxim 
that no man can be condemned in person or deprived 
of property without a day in court and due process. 
Bettman v. Harness, 42 W. Va. 433, 26 S. E. 271, 274, 
278, 36 L. R. A. 566.” 
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Again it is said in Lancaster v. Asheville St. Ry. Co., et 
al, 90 Federal, 129, 133. 

“And since it is a serious interference with the rights 
of the citizen, without the verdict of a jury, and before 
a regular hearing, it should only be granted for the 
prevention of manifest wrong and injury. The prin¬ 
cipal grounds upon w’hich courts of equity grant their 
extraordinary aid by the appointment of receivers 
pendente lite are that the person seeking the relief 
has shown at least a probable interest in the property, 
and that there is danger of its being lost unless a 
receiver is allowred; the element of danger being an 
important consideration in the case. A remote or past 
danger will not suffice as a groud for the relief, but there 
must be a well-grounded apprehension of immediate 
injury. 5 Thomp. Cor. Sec. 6823; High, Rec. Sec. 8; 
Kennedy v. Railroad Co., 2 Dill 448, Fed. Cas. No. 
7,706; Hanna v. Hanna, 89 N. C. 71; Rollins v. Henry, 
77 N. C. 467; Bryan v. Moring, 94 N. C. 698; Moore v. 
Mining Co., 104 N. C. 541,10 S. E. 679. The court will 
not act upon a possible danger only. The danger must 
be great and imminent, and demanding immediate re¬ 
lief. Gause v. Perkins, 56 N. C. 181; McCormick v. 
Nixon, 83 N. C. 113. Nor will the court interfere by 
injunction merely to prevent a cloud upon the title. 
Hutaff v. Adrian, 112 N. C. 260,17 S. E. 78; Browming 
v. Lavender, 104 N. C. 69,10 S. E. 77; Cunningham v. 
Bell, 83 N. C. 328; Southerland v. Harper, Id. 200. It 
is the duty of the court, in passing upon a motion for 
an injunction or the appointment of a receiver, to 
consider the consequences of such action upon both 
parties; and it ought not to interpose unless it is 
satisfied that the property’ is being mismanaged and in 
danger of being lost, or that it is in the possession of 
an insolvent or unfit trustee. Venable v. Smith, 98 
N. C. 523, 4 S. E. 514.” 

Nor is the probability that the appointment of a receiver 
pendente lite will hasten a disposition of the case or render 
an accounting less onerous sufficient basis for the court’s 
interposition. 
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‘‘I do not think a receiver pendente lite has ever 
been appointed solely because it would 4 tend towards 
hastening the final determination of the controversy,’ 
or because a receivership would ‘make unnecessary the 
appointment of a master to settle accounts, ’ in the event 
of a determination of the case in favor of the com¬ 
plainants.” 

Gray v. Newark, 9 Del. Ch. 171, 79 Atl. 735, 739. 

Although a partnership was involved, this court has 
affirmed the foregoing principles in Chaparas v. Kountakis, 
59 App. D. C. 367. 

‘‘It will be observed that the averment as to the 
existence of a partnership rests solely upon the state¬ 
ment of plaintiff and is denied by defendant. There is 
no averment that the defendant is insolvent, that he 
is mismanaging the business, or that he will be unable 
to respond in damages in the event of a final recovery 
against him. High on Receivers (4th Ed.) Sec. 476, 
states the rule applicable to such a situation as follows: 

‘It is important to observe, that, as regards the 
parties themselves, a court of equity will not lend its 
extraordinary aid by appointing a receiver unless an 
actual partnership inter se be shown to have existed. 
It is, therefore, in all cases, essential to the exercise 
of the jurisdiction, that there should actually be an 
existing partnership, either admitted by defendant or 
established by satisfactory proof, since otherwise the 
individual property of a defendant might be taken 
from him by a receiver, and in the end it might appear 
that plaintiff had no right. When, therefore, the 
existence of a partnership is directly in dispute, and 
is denied by defendant, in an action for an accounting, 
the court will not appoint a receiver in limine, espe¬ 
cially u^ien there is no allegation of defendant’s in¬ 
solvency, or of his inability to respond in the event of 
a final recovery against him.’ ” (Italics supplied) 
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I. The Record Shows That the Appellees Do Not Have 
a Strong or Even Reasonable Probability of Ultimate 
Success. 

The simple story gathered from the record in this case 
is as follows: 

The bankrupt under the sole active operation of Barber, 
its President, manager, and Treasurer, had become in¬ 
volved in criminal litigation with the government as a 
result of which its continuance had become impracticable. 
Barber, looking to his own advantage, and the holder of 
only two percent of the bankrupt’s stock, had induced the 
widow of his deceased employer, the virtual owner of the 
business, to continue to look out for him through the means 
of leasing her real estate to another tenant, leasing the 
bankrupt’s equipment along with the real estate, securing 
Barber employment with the new’ tenant and then dividing 
both rentals and Barber’s salary betwreen Mrs. Brown and 
himself to the latter’s obvious advantage. (See affidavits 
of Kerman and Barber, Rec. pp. 63, 109, and App. 57, 82). 
Quarrels impossible of reconciliation arose between Bar¬ 
ber and Mrs. Brown, making the continued operation of 
the business with the former in control wholly undesirable. 
The bankrupt’s only assets were a bank account of less 
than a dollar, —actually only 3c—, equipment appraised 
at $6,315.19, and a contract based on doubtful considera¬ 
tion, and of questionable validity, to reacquire the use of 
the premises under a monthly agreement. Faced with these 
differences, Mrs. Brown at a regular stockholders meeting 
caused the ouster of Barber and the election of her son, 
daughter-in-law, and attorney, as nominal directors and 
officers of the bankrupt. Barber refused to turn over any 
of the records to the new officers. The son, never before 
connected with the business of the bankrupt, refused under 
these circumstances to operate it. Mrs. Brown then trans¬ 
ferred her worthless stock to him, and the officers having 
had a fair appraisal of the bankrupt’s only known assets 
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made by the official appraiser of the Bankruptcy Court, 
caused them to be conveyed to Brown Incorporated for 
their appraised value. Mrs. Brown leased her property to 
Brown Incorporated under a lease recorded the day after 
its execution. A voluntary petition in bankruptcy was 
filed and the full consideration paid for the known assets 
of the bankrupt passed to the trustee. At the time of the 
execution of the lease to Brown Incorporated the bankrupt 
with the exception of a single day had not been in oper¬ 
ation for almost a year. 

If Mrs. Brown, upon the termination of the lease to Dis¬ 
trict Grocery Stores had leased back the property to the 
bankrupt and an adjudication in bankruptcy been had at 
that time, what possible additional assets would creditors 
have had? There was no money in the corporate till. The 
bankrupt had suspended its business under the cloud of 
criminal litigation and in the face of requisitions by the 
Army for meat which Barber was unwilling to honor. 
Nowhere is it alleged that any stockholder was either obli¬ 
gated to, or would voluntarily contribute additional capi¬ 
tal. What then has Brown Incorporated appropriated of 
value that would otherwise have been available to cred¬ 
itors? 

Only on the theory that the real estate belonged to 
the bankrupt can it be said the creditors rights were in 
any way jeopardized by the transactions involved, but 
an analysis of that question leads to the inescapable con¬ 
clusion that the bankrupt was not entitled to the real 
estate. 

The right of the trustee is of no greater potency than 
that of the bankrupt he represents, with certain exceptions 
not here material. Surely the bankrupt corporation having 
for years recognized the ownership of Mrs. Brown, by 
holding under her as a monthly tenant, could not allege 
title in itself. The trustee in one breath (a) seeks a rede¬ 
livery of the real estate to the bankrupt under a contract 
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to make a lease, (b) asks that an alleged promise by Mrs. 
Brown as owner to devise the property to the bankrupt 
be enforced, and (c) at the same time attempts to set up 
facts to shown ownership of the real estate in the bankrupt 
by way of resulting trust because of the bankrupt’s al¬ 
legedly having placed Mrs. Brown in funds to acquire 
the same. 

It is more than difficult, if not impossible, in the face of 
this record to understand how it can be said the appellees 
have shown a right in the bankrupt to have anything more 
at best than a monthly agreement for the use of the real 
estate at $300.00 per month cancellable on a thirty-days’ 
notice (See D. C. Code Title 45, Secs. 820, 904). 

Such agreement, however, would not be enforceable by 
the trustee because of his admitted failure under Sec. 70(b) 
of the Bankruptcy Act to assume the executory contract 
allegedly created by the agreement of July 24, 1945. 

The above section of the Bankruptcy Act requires the 
trustee within sixty days after the adjudication to assume 
or reject any executory contract including unexpired 1-eases 
of real property, and further provides 

“Any such contract or lease not assumed or re¬ 
jected within such time whether or not a trustee has 

1 been appointed or has qualified, shall be deemed to be 
rejected.” 

A failure to assume within the stipulated time has been 
held to constitute a conclusive statutory presumption of 
rejection. Wiemeyer v. Koch, 152 Fed. (2d) 230. 

In respect to alleged contract to devise to the bankrupt, 
no facts taking the same out of the Statute of Frauds are 
set out, nor is it shown that the appellant Sophia R. Brown 
has put it out of her power to perform the alleged contract. 

If the theory of the lower court in appointing a tem¬ 
porary receiver was to protect the claim of the appellee- 
trustee to the real estate involved as owner, rather than as 
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a claimant under an executory contract to have the prop¬ 
erty leased to him, it cannot be doubted that the lower 
court was in error in depriving the appellant, Sophia R. 
Brown, pendente lite of her rights as owner where record 
title had been in her name for more than fifteen years; 
and particularly where the other aspects of appellees * 
claims were only consistent with,—and expressly recognized 
through the contracts sought to be enforced—,her full rights 
of legal ownership of the real estate involved. Finally, 
the action brought by appellees constituted a lis pendens 
making disposition of the real estate,—though no threat or 
intention to dispose was alleged or shown—, legally or 
practically impossible (See Pidlis v. Pidlis, 157 Mo. 566, 
567; 57 S. W. 1095). 

We ask ourselves thoughtfully, sincerely, and conscien¬ 
tiously, wherein by the transactions set forth in the plead¬ 
ings, creditors of the bankrupt were defrauded of a single 
penny? Respecting the alleged overpayments of salary to 
Mrs. Brown, the trustee neither alleges nor shows insol¬ 
vency of the bankrupt at the time these payments were 
made, and we know of no rule of law which limits for 
purposes other than income tax deductions the amount 
payable as salaries by a solvent corporation to its em¬ 
ployees or officers, absent objection by its stockholders. 
And in the case of the alleged payments to appellant Sophia 
R. Brown, it will be noted that Mrs. Brown held 98% of 
the stock of the bankrupt corporation, and the other stock¬ 
holder, the appellee Barber, held the other 2% of the said 
stock (App. 31 and 30); and, further, Sophia R. Brown 
owned the premises which was occupied by the said bank¬ 
rupt (App. 32). 

The bankrupt had ceased operations nearly a year prior 
to the beginning of Brown Incorporated and under condi¬ 
tions rendering resumption of doubtful success. It had 
less than a dollar in + he bank, and a going concern value 
was paid it for its physical assets. No showing of license 
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value has been made even prima facie. The bankrupt itself 
found the slaughterhouse business unprofitable. Its suc¬ 
cessor in the business, viz., District Grocery Stores, aban¬ 
doned the slaughterhouse operation, after less than six 
months for the same reason. The appellant Brown In¬ 
corporated has long since abandoned the slaughterhouse 
operation (App. 99). How possibly did Brown Incorpo¬ 
rated take from the bankrupt anything of value for which 
it did not pay full value? Under these facts the so-called 
goodwill of the bankrupt was a minus quantity. It had 
no business, but only a possibility of reviving with unobli¬ 
gated capital a business long dormant. 

II. There Is no Allegation or Proof That the Business 
of Brown Incorporated Was Mismanaged, or That 

i the Assets Alleged to Have Belonged to the Bank¬ 
rupt Were in Danger of Waste or Dissipation. 

The bankrupt had no business for a year prior to the 
beginning of operations by Brown Incorporated, hence 
there were no goodwill or other intangible assets transfer¬ 
able by the bankrupt. Almost a year elapsed after suit 
before the application for receivership and no intervening 
fa6ts, other than a possible delay in the hearing on the 
merits, were alleged or shown. 

Nowhere in the original or intervening complaints does 
one find an allegation or inference that the assets claimed 
to belong to the bankrupt and transferred to Brown In¬ 
corporated are in danger of loss through deterioration, 
mismanagement, or dissipation. Neither is there an alle¬ 
gation that the trustee does not have in his possession 
the purchase money paid by Brown Incorporated for 
bankrupt’s transferred assets. Non-existent goodwill can¬ 
not be lost. The license, even if of value, does not depre¬ 
ciate by mere lapse of time. No allegations were mado or 
proof offered that excessive salaries or dividends were 
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paid by Brown Incorporated, or that any of the factors 
usually attendant upon a mismanaged business were pres¬ 
ent. 

The analogy (under the Bankruptcy Act) of the appoint¬ 
ment of a receiver pending adjudication or qualification 
of trustee is pertinent. By Sec. 2 (a) (3) Courts of 
Bankruptcy are authorized to appoint receivers after the 
filing of petition and until it is dismissed or the trustee is 
qualified with the provision, however “that the court shall 
be satisfied that such appointment * * * is necessary to 
preserve the estate or to prevent loss thereto”. Sec. 69 (b) 
requires as a condition of the appointment of a receiver 
the filing of a bond by petitioners conditioned to indemnify 
the alleged bankrupt against loss occasioned by the seizure, 
taking, or detention of his property. 

The lo-wer court in the instant case declined to require 
appellees to furnish such bond. Thus where insolvency is 
admitted as in the case of a voluntary petition or alleged 
under an involuntary petition, the bankruptcy court is ad¬ 
monished by the statute to appoint a receiver only where 
such is necessary to protect and preserve the estate. 

Under the Bankruptcy Act, just prior to the latest 
amendments the courts were required to find that such 
appointment was “absolutely necessary” for the preserva¬ 
tion of the estates. 

HI. Neither Brown Incorporated nor Sophia R. Brown, 
the Principal Defendant, Are in Any Manner Al¬ 
leged or Shown to Be Insolvent or Unable to 
Respond to the Money Claims Made by Appellees. 

As appears from the cases above cited, it is almost uni¬ 
versally held that insolvency or imminent danger thereof 
is necessary to be shown in order that a court grant the 
extraordinary provisional aid of a receivership prior to 
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final adjudication. As far as the trustee in bankruptcy is 
concerned, his full duties are discharged upon payment of 
the bankrupt’s creditors in full. His interest in a specific 
res, is ordinarily not to recover the res as such, but to con¬ 
vert it into money with which to pay the bankrupt’s obli¬ 
gations. Any excess, of course, would belong to stock¬ 
holders. As far as the intervener is concerned, assuming 
arguendo, the validity of the various contracts alleged for 
a 50% interest in the bankrupt, or a 50% interest in its 
profits, or the alleged promise to convey the real estate to 
the bankrupt, and overlooking momentarily the obvious 
fact that his own mismanagement resulted in the bank¬ 
ruptcy, surely no obligation rests upon appellant Sophia 
R. Brown to continue to supply capital to make his claimed 
interests in the bankrupt valuable, and hence such claim 
as intervener alleges is wholly compensable in money. 

IV. Effect of the Action of the Lower Court. 

Assuming that the field of fact as disclosed by the rec¬ 
ord is one in which the discretion of the lower court 
might be exercised, it is earnestly submitted that the 
Court’s exercise of such discretion in appointing a tem¬ 
porary receiver was a gross abuse thereof. 

No fact intervening between the filing of appellees’ suit 
and the motion for a receiver warranted the appointment. 
Possible delay in final adjudication unaccompanied either 
by intervening waste, danger of loss or insolvency, is not 
ground for the appointment. Under the facts the appoint¬ 
ment of such a receiver before adjudication may very pos¬ 
sibly deprive Sophia R. Brown of the income in; and rights 
of ownership over, real estate in respect to which for over 
fifteen years she had been the legal owner of record. It 
deprived the stockholders, employees, and officers of Brown 
Incorporated of their livelihood and their right to the 
profits of a business created by their own efforts, resulting 
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from their own capital and entered into by them in good 
faith after full payment for the only known and valuable 
assets of the bankrupt. None of the usual indicia of fraud 
was present. Instead of paying for the physical assets 
on a “dead value’’ basis, which the dormant condition of 
the bankrupt might have justified, they caused the official 
appraiser of the Bankruptcy Court to give such assets a 
“going-concern” value although there w~as no going con¬ 
cern at the time in ownership. The lease to Brown In¬ 
corporated was placed of public record the day after its 
execution and on its face disclosed the principal officers 
of the corporation. The adjudication thereafter was on 
a voluntary petition. 

As against these obvious detriments to the appellants, no 
advantage other than harassment accrues to the appellees. 
Their ultimate realization, if any, is not protected or aug¬ 
mented because they show no inability of appellants to 
respond. They protect no res, since they allege no danger 
of the loss thereof. 


CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that this court reverse the order of the lower court appoint¬ 
ing herein a receiver pendente lite. 

Respectfully submitted, 

Hanserd K. Presley, 

927 15th Street, N. W., 
Washington, D. C., 

Attorney for Appellants. 
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1 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

Filed Dec. 6, 1946 Charles E. Stewart, Clerk 

THOMAS X. DUNN, TRUSTEE OF WALTER BROWN 
& SONS, INC., a District of Columbia Corporation, a 
bankrupt, Bankruptcy No. 4363 
Tower Building 
Washington, D. C. 

Plaintiff, 


v. 

BROWN INCORPORATED, a Maryland Corporation 
1110 Maryland Avenue, S. W. 

Washington, D. C., 
and 

SOPHIA BROWN, also known as SOPHIA R. BROWN 

ColesviUe, Maryland, 

Defendants. 

1 Civil Action No. 38016 

Complaint to Recover Assets of Bankrupt 

1. Jurisdiction is founded on Sections 11-301, 11-305 
and 11-306 of the District of Columbia Code, 1940 Edition, 
and Title 11 Section 46 United States Code Annotated. 

2. Plaintiff is the duly appointed and qualified trustee 
of Walter Brown & Sons, Inc., a District of Columbia cor¬ 
poration, a bankrupt, having been appointed on the 16th 
day of May, 1946, by the Referee in Bankruptcy of this 
Honorable Court in Bankruptcy No. 4363. 

3. The said bankrupt was organized as a corporation 
under the laws of the District of Columbia on or about the 
10th day of November, 1909, and from on or about that 
time until March 16, 1945, operated a slaughter house 
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business in the City of Washington, District of Columbia, 
its last place of business being in and upon Lot 811, Square 
327, known as premised 1110 Maryland Avenue, Southwest, 
in said city and district, where it conducted its said 
2 business from on or about July 1, 1930, until March 
16, 1945, when it temporarily suspended its opera¬ 
tions as hereinafter more fully shown, the said place of 
business having been acquired and specially remodeled for 
the bankrupt’s use and occupancy with money provided by 
the bankrupt and Walter M. Brown, Sr., deceased, who 
was then the owner of all the capital stock of the bankrupt 
and an officer and director of the bankrupt, although title 
thereto was taken in the name of the defendant Sophia 
Brown who did not pay any part of the purchase price 
therefor or the cost of remodeling the same. 

4. On or about July 24, 1945, the defendant Sophia 
Brown who was then the owner of all excepting two shares 
of the capital stock of the bankrupt, and the bankrupt and 
one Gilbert W. Barber entered into an agreement, a true 
and correct copy of which is appended hereto as Exhibit 
“A” and by reference incorporated in and made a part 
hereof, and pursuant thereto the bankrupt surrendered 
forthwith to the defendant Sophia Brown possession and 
control of the said premises known as 1110 Maryland 
Avenue, Southwest, and all its equipment, machinery and 
furniture used in the conduct of its said business and the 
said defendent accepted the surrender thereof pursuant to 
the terms of the said agreement 

5. On or about July 24, 1945, pursuant to the right 
granted to her by the said agreement, the defendant Sophia 
Brown leased the said premises, equipment, machinery and 
furniture to District Grocery Stores, Inc., a corporation, 
for a term of one year beginning July 24,1945 and ending 
July 23, 1946, at $1,400.00 per month for the first six 
months and thereafter at $1,600.00 per month, subject to 
the provision that at any time after the expiration of the 
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first six months of the said term the said District Grocery- 
Stores, Inc., conld terminate the tenancy by a thirty days’ 
notice, in writing, to the lessor, and as of the 24th day of 
January, 1946, the said District Grocery Stores, 
3 Inc., did terminate the tenancy and surrendered pos- 
1 session and control of the said premises, equipment, 
machinery and furniture to the defendant Sophia Brown, 
-who remained in possession and control thereof until the 
time hereinafter set forth. 

6. Contrary to the said agreement of July 24, 1945, the 
said defendant Sophia Brown, did not on or before the 
24th day of July, 1946, or at any other time, redeliver to 
the bankrupt exclusive possession and control of the said 
real estate, equipment, machinery and furniture or any 
part thereof but instead thereof on or about the 1st day 
of February, 1946, she leased the said premises for a term 
of one year commencing March 1, 1946, and ending Febru¬ 
ary 28, 1947, with a provision for an automatic renewal 
for a term of ten years and an option to purchase the 
same at any time during the term, to the defendant Brown 
Incorporated, a corporation organized under the law's of 
the State of Maryland and at all times herein mentioned 
controlled by her son, daughter-in-law and attorney as 
stockholders, officers and directors thereof, and since that 
time the defendant Brown Incorporated has been and still 
is in possession and control of the said real estate. 

7. In or about February, 1946, the defendant Sophia 
Brown transferred without any consideration all her shares 
of the capital stock of the bankrupt to her said son, daugh¬ 
ter-in-law- and attorney, who thereupon elected themselves 
as all the officers and directors of the bankrupt, and they 
continued in complete control of the bankrupt at all times 
hereinafter mentioned. 

8. On or about April 12,1946, the board of directors of 
the bankrupt, consisting of the defendant Sophia Brown’s 
son, daughter-in-law and attorney as aforesaid, held a 
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special meeting at which two resolutions were adopted 
providing in substance as follows: “Resolved, that the 
Walter Brown and Sons, Inc., accept the proposition of 
Brown, Inc., to purchase the equipment of Walter 
4 Brown and Sons, Inc., for the sum of $6,315.19 cash, 
which said proposition has been received this date, 
and that a bill of sale transferring the equipment of Walter 
Brown and Sons, Inc., to Brown, Inc., be prepared and 
have attached thereto a photostatic copy of the appraisal 
of said equipment made by Adam A. Weschler and Son, 
Inc., dated January 18, 1946, which said appraisal shall 
be made a part thereof, and the said bill of sale shall be 
marked ‘Paid’ upon the receipt of $6,315.19 cash from 
Brown, Inc., and title thereto shall then pass. 

“Voluntary Bankruptcy. Upon motion duly made and 
supported, it was unanimously voted to adopt the following 
resolution: 

“Whereas, the cash, $6,315.19, to be received from the 
sale of the equipment of Walter Brown and Sons, Inc., 
constitutes all of the assets, with the exception of a few 
cents, approximately fifty cents, now in the bank to the 
credit of Walter Brown and Sons, Inc., as far as is known 
by the present directors of Walter Brown and Sons, Inc.; 
and 

“Whereas, the said assets are not sufficient to meet all 
of the liabilities of Walter Brown and Sons, Inc., of which 
the present directors have any knowledge; 

“Now, therefore, it is Resolved to authorize, empower, 
and instruct the President of Walter Brown and Sons, Inc., 
to file a voluntary petition in bankruptcy and thereby 
request the Court to settle the affairs of Walter Brown and 
Sons, Inc.”, and on or about the 16th day of April, 1946, 
pursuant to the first of the foregoing resolutions all of the 
bankrupt’s business equipment, machinery and furniture 
were transferred to the defendant Brown Incorporated for 
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the said sum of $6,315.19, which was then grossly inade¬ 
quate therefor, and against the expressed opposition and 
vote cast by a minority stockholder; namely, Gilbert W. 
Barber, and without full compliance with Section 29-240 of 
the District of Columbia Code, 1940 Edition, and without 
inviting any other bids therefor, and since that 
5 time it has been and still is in possession and control 
thereof, and on or about April 17, 1946, pursuant to 
the second of the foregoing resolutions a voluntary petition 
in bankruptcy was filed by the bankrupt in this court, 
Bankruptcy No. 4363. 

9. On or about the 10th day of January, 1946, a valuable 
slaughter house license or permit formerly held by the 
bankrupt was caused to be issued to and is now held by 
the defendant Brown Incorporated. The said slaughter 
house license is unique and of great value for the reason 
that the Government of the District of Columbia has 
limited such licenses or permits to three locations in the 
District of Columbia; namely, the said premises known as 
1110 Maryland Avenue, Southwest, and two other locations 
within the District of Columbia. 

10. In consequence of the foregoing transfers to the 
defendant Brown Incorporated, the bankrupt could not 
resume the operation of its business according to the terms 
of the agreement of July 24,1946, and the defendant Brown 
Incorporated is now in possession and control of all the 
bankrupt’s valuable assets, tangible and intangible, includ¬ 
ing its goodwill and its said unique and valuable license for 
which it paid the bankrupt nothing, and since on or about 
the 4th day of March, 1946, it has been and is now conduct¬ 
ing the slaughter house business that was profitably con¬ 
ducted by the bankrupt since its organization on or about 
the 10th day of November, 1909. 

11. Plaintiff says that the manner and method by which 
the defendant Brown Incorporated acquired possession and 
control of all the bankrupt’s valuable assets as aforesaid 
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were in violation of law and fraud on the bankrupt’s cred¬ 
itors and that the aforesaid transfers to the defendant 
Brown Incorporated should be set aside and the said assets 
should be re-transferred to the bankrupt, and that the de¬ 
fendant Brown Incorporated should be required to 
6 render an accounting of the said business from the 
time it commenced operations thereof to the time the 
said assets shall have been re-transferred to the bankrupt. 

12. From on or about December 6, 1939, until on or 
about June 30, 1945, the defendant Sophia Brown, who 
during the said period was the owner of all excepting two 
shares of the capital stock of the bankrupt, received from 
the bankrupt a salary of $80.00 per week although she was 
not actively engaged in the conduct of the bankrupt’s 
business and in consequence thereof the Collector of Inter¬ 
nal Revenue in and for the District of Maryland disallowed 
the deductions claimed therefor by the bankrupt in its 
income tax returns for the calendar years 1942, 1943 and 
1944, excepting that it allowed a deduction of $2,400.00 per 
annum therefor, and in consequence of the disallowance of 
the said deductions, the said Collector of Internal Revenue 
levied an additional assessment against the bankrupt for 
which the United States is now one of the creditors of the 
bankrupt. On or about April 21, 1943, in consideration of 
the salary received by her as aforesaid and other good and 
valuable considerations, including monies expended there¬ 
tofore and thereafter by the bankrupt for repairs to and 
maintenance of the said Lot 811, in Square 327, known as 
1110 Maryland Avenue, Southwest, District of Columbia, 
and in performance of promises then and theretofore made 
by her to devise the said real estate to the bankrupt at her 
death, the defendant Sophia Brown duly executed her last 
will and testament, whereby she devised to the bankrupt 
the said Lot 811, in Square 327, known as 1110 Maryland 
Avenue, Southwest, in said city and district, in fee simple, 
the fee simple title thereto then being in her name, free and 
clear of any encumbrance. 
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WHEREFORE, plaintiff demands judgment for relief 
as follows: 

1. That the court set aside, cancel and annul 
7 i each and all of the foregoing transfers to the defend¬ 
ant Brown Incorporated and order and direct the 
re-transfer of each and all of the said assets, tangible, and 
intangible, including goodwill and the said slaughter house 
license, to the bankrupt. 

2. That the defendant Brown Incorporated be ordered 
and directed to render an accounting of any and all its 
business resulting from the use, occupancy, possession or 
control of the bankrupt’s assets by it and that the plaintiff 
be awarded a money judgment for any and all profits 
resulting therefrom, together with interest thereon. 

3. That the court enjoin the defendant Brown Incorpo¬ 
rated, pendente lite and permanently, from using and occu¬ 
pying the bankrupt’s said assets, or any part of them, and 
from operating the said business in whole or in part, and 
that the court appoint a receiver and authorize the receiver 
to take possession of the said assets and business and to 
operate the said business pendente lite. 

4. That the court declare and establish the right, title 
and interest of the bankrupt in and to Lot 811, Square 327, 
known as premises 1110 Maryland Avenue, Southwest, 
District of Columbia. 

5. That the court enforce the said agreement of July 24, 
1945, and order and direct the defendant Sophia Brown to 
perform the terms and provisions thereof by her to be 
performed. 

6. That the plaintiff may have a money judgment 
against the defendant Sophia Brown in the amount of any 
and all salaries drawn by her without rendering services 
commensurate therewith. 
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7. And for such other and further relief as the exi¬ 
gencies of the case may require, to the court may seem meet 
and proper and the evidence may show the plaintiff to be 
entitled. 

Thomas X. Dunn 
Thomas X. Dunn, Trustee 

DISTRICT OF COLUMBIA, SS: 

Thomas X. Dunn, being first duly sworn, on oath 

8 says that he has read the foregoing complaint by 
him subscribed and knows the contents thereof and 

that, upon information and belief, he verily believes the 
contents thereof to be true. 

Thomas X. Dunn 
Thomas X. Dunn, Trustee 

Subscribed and sworn to before me this 2nd day of 
December, A. D. 1946. 

Sarah E. Gazzera 
Notary Public, D. C. 

Lawrence J. Mills, Jr. 

Lawrence J. Mills, Jr. 

Tower Building 
Washington 5, D. C. 

Attorney for Plaintiff 

• • © © 

9 “Exhibit A” 


Agreement 

THIS AGREEMENT made this 24th day of July, 1945, 
by and between Sophia Brown, party of the first part, 
Walter Brown & Sons, Inc-, a District of Columbia Corpo¬ 
ration, party of the second part, and Gilbert W. Barber, 
party of the third part, 

WITNESSETH: 

WHEREAS, the party of the first part is the owner of 
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premises known as 1110 Maryland Avenue, S. W., Wash¬ 
ington, D. C., and, 

WHEREAS, the party of the second part is and since 
the construction of the building at that address has been in 
exclusive possession and control thereof and paying rent 
therefor to the party of the first part, which rent is now in 
arrears, and is the owner of all equipment, machinery and 
furniture in said building and used in connection with the 
slaughtering business conducted at that address by the 
party of the second part, and 

WHEREAS, said business of the party of the second 
part was suspended on March 16, 1945, and the parties 
hereto desire to further suspend operation of said business 
of the party of the second part for a period of one year 
commencing July 24, 1945, and ending July 23, 1946, be¬ 
cause the same cannot be operated profitably by the party 
of the second part under existing government regulations, 
and 

WHEREAS, it is the desire of the parties hereto to 
preserve and retain in full force and effect the agreement 
dated September 22, 1937, between Walter Brown & Sons, 
Inc., party of the first part, Walter Brown, party of the 
second part, and Gilbert Barber, party of the third part, 
and it is their intention to reopen and reestablish the 
business of the party of the second part at the expiration 
of said year. . 

NOW, THEREFORE, in consideration of the covenants, 
promises and agreements hereinafter contained, and 
10 the waiver by the party of the first part of the 
payment by the party of the second part of the said 
rent now in arrears, the parties hereto agree as follows: 

1—The party of the second part shall surrender forth¬ 
with possession of premises 1110 Maryland Avenue, S. W., 
Washington, D. C., and all its said equipment, machinery 
and furniture to the party of the first part for a period of 
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one year commencing July 24, 1945 and ending July 23, 
1946. 

2— Subject to the approval of the party of the third 
part, the party of the first part shall have the right to 
lease said premises, equipment, machinery and furniture 
to another tenant for a period of one year commencing 
July 24, 1945 and ending July 23, 1946, it being the pur¬ 
pose and intent of the parties hereto that the terms and 
provisions of the agreement dated September 22, 1937, 
between Walter Brown & Sons, Inc., party of the first 
part, Walter Brown, party of the second part, and Gilbert 
Barber, party of the third part, shall be preserved and car¬ 
ried out and that any lease of said premises, equipment, 
machinery and furniture shall provide therein or by sepa¬ 
rate agreement for the employment of said Gilbert W. 
Barber by the new tenant. 

3— During said year, the parties hereto of the first and 
third parts shall and hereby agree to divide equally be¬ 
tween them the net total of any and all rental and salary 
incomes received by them or either of them from any such 
new tenant. 

4— In consideration of the surrender of said premises, 
equipment, machinery and furniture, and the right to lease 
the same for one year commencing July 24, 1945, and end¬ 
ing July 23, 1946, as hereinbefore provided, the party of 
the first part promises and agrees that on or before the 
24th day of July 1946 she will redeliver to the party of 
the second part exclusive possession and control of said 

premises, equipment, machinery and furniture, and 
11 lease said premises to the party of the second part 
upon the same terms and conditions that the party 
of the second part has heretofore used and occupied said 
premises. 

IN WITNESS WHEREOF, the parties of the first and 
third parts have hereunto set their hands and seals and the 
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party of the second part, pursuant to a resolution adopted 
at a meeting of its stockholders and directors, has caused its 
officers to execute and deliver this agreement in its name 
and for and on its behalf and to hereunto affix its corpo¬ 
rate seal. 


Witness: 

i 

Attest : 


(sgd) Sophia Brown (Seal) 
Sophia Brown 

(sgd) Gilbert W. Barber (Seal) 
Gilbert W. Barber 


i 


(sgd) 


Walter Brown & Sons, Inc. 
a District of Columbia 
Corporation 

By: (sgd) Gilbert W. Barber 
President and Treasurer 


Chari.es B. Pruning 
Secretary 


Vice President 


(Corporate Seal) 

o • • • 


12 Answer of Brown Incorporated to Complaint 
to Recover Assets of Bankrupt 

1. Defendant, Brown Incorporated, admits the allega¬ 
tions contained in paragraph No. 1 of plaintiff's complaint. 

2. Defendant, Brown Incorporated, admits on informa¬ 
tion and belief, the allegations contained in paragraph No. 
2 of the plaintiff's complaint. 

3. Defendant, Brown Incorporated, admits on informa¬ 
tion and belief, that Walter Brown & Sons, Inc., was incor¬ 
porated on November 10, A. D. 1908 (not 1909); but, for 
lack of knowledge, denies the other allegations contained 
in paragraph No. 3 of plaintiff's complaint; except that it 
admits on information and belief, that the said Walter 
Brown & Sons, Inc., discontinued business on, to-wit, the 
16th day of March, A. D. 1945. 
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4. Defendant, Brown Incorporated, admits on informa¬ 
tion and belief, the allegations contained in paragraph No. 
4 of the plaintiff’s complaint 

5. Defendant, Brown Incorporated, admits upon infor¬ 
mation and belief, the allegations contained in paragraph 
No. 5; but, for lack of knowledge, does not admit the 
“right” by which said lease was made. 

6. Defendant, Brown Incorporated, denies on informa¬ 
tion and belief, that Sophia R. Brown did not offer to re¬ 
deliver the said premises to Walter Brown & Sons, Inc.; 
and denies that Sophia R. Brown’s attorney is a stock¬ 
holder or an officer of Brown Incorporated; but admits that 
Sophia R. Brown did lease the said premises, known as 

1110 Maryland Avenue, S. W., Washington, District 
13 of Columbia, to Brown Incorporated; and for full 
particulars refers to the said recorded lease,—said 
lease having been recorded on February 2, 1946, in the 
Office of the Recorder of Deeds of the District of Co¬ 
lumbia, in Liber No. 8214 at folio 461; and defendant, 
Brown Incorporated, admits that it has occupied the said 
premises and continues to occupy same and to conduct its 
business therein. 

7. Defendant, Brown Incorporated, admits on informa¬ 
tion and belief, that Sophia R. Brown transferred 95 
shares of her stock of Walter Brown & Sons, Inc. to her 
son, Walter M. Brown, Jr., on February 4, 1946, that she 
transferred 1 share of the said stock to her daughter-in- 
law, Helen Pauline Brown, on January 2, 1946, and that 
she transferred 1 share of the said stock to her attorney, 
Hanserd K. Presley, on January 2,1946; and admits, also, 
on information and belief, that the above-named three per¬ 
sons were, on January 2,1946, elected directors of the said 
Walter Brown & Sons, Inc. at the regular annual meeting 
of the stockholders of the said Walter Brown & Sons, Inc., 
which was held January 2, 1946, at 10:00 o’clock a. m. in 
the District of Columbia; and admits, again, on informa- 
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tion and belief, that the said directors have held the said 
offices from that date. 

8. Defendant, Brown Incorporated, admits on informa¬ 
tion and belief, that the board of directors of Walter 
Brown & Sons, Inc. did pass a resolution dated April 12, 
1946, authorizing the President to file a petition in volun¬ 
tary bankruptcy, copy of said minutes are attached hereto, 
marked Exhibit “A” and prayed to be made a part 
hereof; defendant, Brown Incorporated, further admits on 
information and belief, that the machinery and equip¬ 
ment belonging to Walter Brown & Sons, Inc. was trans¬ 
ferred to Brown Incorporated for the appraised value of 
$6315.19 cash, which said appraisal was made by Adam A. 
Weschler & Son, Inc.; but the defendant, Brown Incorpo¬ 
rated, denies that the said price was inadequate. Defend¬ 
ant, Brown Incorporated, affirmatively says that the said 
$6315.19 is in possession of the Trustee, plaintiff herein; 
and that the said Trustee has not made tender of the said 
cash back to the defendant, Brown Incorporated. Also, 
defendant, Brown Incorporated, admits upon information 
and belief, that the said Gilbert W. Barber, owning 2 
shares of the stock of Walter Brown & Sons, Inc., did cast 
his vote against the sale of the said assets to Brown Incor¬ 
porated; and admits, further, on information and belief, 
that the sale of the equipment was made, as hereinbefore 
stated, and that the defendant, Brown Incorporated, is still 

in possession of the said equipment which it uses in 
14 the operation of its business. Also, defendant, 

Brown Incorporated, denies upon information and 
belief, all the other allegations contained in paragraph No. 

8 of the plaintiff’s complaint. 

9. Defendant, Brown Incorporated, denies on informa¬ 
tion and belief, the allegations contained in paragraph No. 

9 of the plaintiff’s complaint that said slaughterhouse 
license was of great value at the time acquired by the said 
defendant; and, also, denies that the said Walter Brown 
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& Sons, Inc. had possession of the said license on the date 
of transfer to the defendant, Brown Incorporated; but ad¬ 
mits on information and belief, the other allegations con¬ 
tained in said paragraph No. 9; and affirmatively states 
that on August 1, 1945, a license to operate a slaughter¬ 
house was issued to the District Grocery Stores, Inc., which 
said license expired October 31, 1945; thereafter the said 
District Grocery Stores, Inc. was issued another license 
effective November 1, 1945, to October 31, 1946; that on 
January 14, 1946, the said license was transferred by the 
said District Grocery Stores, Inc. to the defendant, Brown 
Incorporated, without consideration—none having been re¬ 
quested, said license expired on October 31, 1946; and on 
November 1, 1946, a new license was issued to defendant, 
Brown Incorporated, granting it the privilege of operat¬ 
ing a slaughterhouse business from November 1, 1946 to 
October 31, 1947; also, on information and belief, Brown 
Incorporated affirmatively states that the said license is 
of no value except to the owner or lessee of 1110 Maryland 
Avenue, S. W., District of Columbia. 

10. Defendant, Brown Incorporated, admits on infor¬ 
mation and belief, that the said Walter Brown & Sons, Inc. 
could not resume business operations; but, denies on infor¬ 
mation and belief, that the reasons therefor are correctly 
stated in paragraph No. 10 of the plaintiff’s complaint; 
and denies all of the other allegations contained in the said 
paragraph No. 10 of plaintiff’s complaint. 

11. The defendant, Brown Incorporated, affirmatively 
avers that the allegations contained in paragraph No. 11 
of plaintiff’s complaint are conclusions of law and require 
no response. 

12. Defendant, Brown Incorporated, admits on infor¬ 
mation and belief, that a salary was paid to Sophia R. 
Brown by the said Walter Brown & Sons, Inc.; but denies, 
for lack of knowledge, all of the other allegations con¬ 
tained in paragraph No. 12 of plaintiff’s complaint. 
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15 First Defense 

1. The plcintiff’s complaint fails to state a claim 
against defendant, Brown Incorporated, upon which relief 
can be granted. 

Second Defense 

1. Defendant, Brown Incorporated, affirmatively avers 
that it deos not have in its possession nor under its control 
any asset or assets belonging to the said Walter Brown & 
Sons, Inc. for which it has not made full payment in 
cash; and it further avers that the said Trustee, plaintiff 
herein, is in possession of the said cash. 

Wherefore, defendant, Brown Incorporated, prays: 

(a) That the complaint hied herein be dismissed with¬ 
out cost to it. 

(b) And for such other and further relief as the nature 
of the case may require and to the Court may seem just 
and proper. 

i Brown Incorporated 

By Walter M. Brown, Jr., 

i President 

District of Columbia, ss: 

I, Walter M. Brown, Jr., after being duly sworn, say 
that I am President of Brown Incorporated; that I have 
read the aforegoing Answer by me subscribed, and that 
the statements made therein are true to my best knowl¬ 
edge and belief. 

Walter M. Brown, Jr. 

i Walter M. Brown, Jr. 

Subscribed and sworn to before me this 15th day of 
January, A. D. 1947. 

Rena E. Presley 
Notary Public—D. C. 

Hanserd K. Presley, 

Hanserd K. Presley, 

927-15th St., N. W., Washington, D. C. 

Attorney for Defendant. 
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I hereby certify that I have this 15th day of January, 
1947, mailed a copy of the above answer to Lawrence J. 
Mills, Jr., Esq., postage prepaid, Tower Building, Wash¬ 
ington 5, D. C. 

Hanserd K. Presley 

16 Answer of Sophia R. Brown to Complaint 
to Recover Assets of Bankrupt 

1. Defendant, Sophia R. Brown, admits the allegations 
contained in paragraph No. 1 of plaintiff’s complaint. 

2. Defendant, Sophia R. Brown, admits on informa¬ 
tion and belief, the allegations contained in paragraph 
No. 2 of the plaintiff’s complaint. 

3. Defendant, Sophia R. Brown, admits that Walter 
Brown & Sons, Inc. was incorporated in the District of 
Columbia on November 10, A. D. 1908 (not 1909); and 
thereafter operated its business in the District of Columbia; 
that for approximately 15 years it conducted its business 
at the premises known as No. 1110 Maryland Avenue, S. W., 
Washington, District of Columbia; that its business was 
discontinued on, to-wit, March 16, 1945; but denies all the 
other allegations contained in said paragraph No. 3 of 
plaintiff’s complaint. 

4. Defendant, Sophia R. Brown, admits the allegations 
contained in paragraph Nc. 4 of the plaintiff’s complaint. 

5. Defendant, Sophia R. Brown, admits that she leased 
the premises known as 1110 Maryland Avenue, S. W., 
Washington, D. C., to the District Grocery Stores, Inc. on 
the terms set forth in said lease; and that on, to-wit, De¬ 
cember 15, 1945, the said District Grocery Stores, Inc. did 
surrender the said property to her and did terminate the 
lease as of January 23,1946. 

6. Defendant, Sophia R. Brown, admits that she did not 
redeliver the said premises to Walter Brown & Sons, 

17 Inc.; she admits that she did lease the said premises 

to Brown Incorporated; she denies that her attorney 
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is a stockholder, officer, and director of Brown Incorpo¬ 
rated; and she admits that Brown Incorporated is still in 
possession of the said property by virtne of said lease; 
copy of which is marked Exhibit “A” and attached hereto. 

7. Defendant, Sophia R. Brown, admits that she trans¬ 
ferred 95 shares of her stock on, to-wit, February 4, 1946, 
to her son, Walter M. Brown, Jr.; she admits that her said 
son, Walter M. Brown, Jr., her daughter-in-law, and her 
attorney, were elected directors of Walter Brown & Sons, 
Inc. on, to-wit, January 2, 1946; and she denies the other 
allegations contained in paragraph No. 7 of plaintiff’s 
complaint. 

8. Defendant, Sophia R. Brown, admits upon informa¬ 
tion and belief, that the equipment belonging to Walter 
Brown & Sons, Inc. was sold to Brown Incorporated, a 
copy of the resolution authorizing the sale is attached 
hereto, marked Exhibit “B” and prayed to be made a 
part hereof; she denies upon information and belief, that 
the said equipment was sold for an insufficient considera¬ 
tion ; but admits upon information and belief, that the said 
Gilbert W. Barber did vote his stock (the same being 2 
shares of stock of Walter Brown & Son, Inc.) against the ' 
said resolution; and, for lack of knowledge, she denies the 
other allegations contained in paragraph No. 8 of the plain¬ 
tiff’s complaint. 

9. Defendant, Sophia R. Brown, denies the allegations 
contained in paragraph No. 9 of the plaintiff’s complaint. 
She avers upon information and belief, that on August 1, 
1945, a license to operate a slaughterhouse was issued to 
the District Grocery Stores, Inc., which said license expired 
October 31, 1945; thereafter the said District Grocery 
Stores, Inc., was issued another license effective November 
1, 1945, to October 31, 1946; that on January 14, 1946, 
the said license was transferred by the said District Gro¬ 
cery Stores, Inc., to the defendant, Brown Incorporated, 
without consideration—none having been requested, license 
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expired on October 31, 1946; and on November 1, 1946, a 
new license was issned to defendant, Brown Incorporated, 
granting it the privilege of operating a slanghterhonse busi¬ 
ness from November 1,1946 to October 31,1947. 

10. Defendant, Sophia R. Brown, admits that Walter 
Brown & Sons, Inc. could not resume business operations, 
but denies the validity of the reasons alleged therefor; and 
she denies, for lack of information, the other allegations 
contained in paragraph No. 10 of the plaintiffs com¬ 
plaint. 

18 11. Defendant, Sophia R. Brown, affirmatively 

avers that the allegations contained in paragraph 
No. 11 in plaintiff’s complaint are conclusions of law and 
require no response. 

12. Defendant, Sophia R. Brown, admits that she re¬ 
ceived a salary of $80.00 per week from Walter Brown & 
Sons, Inc., but, for lack of definite information, cannot 
admit the period of time covered as alleged; further, she 
admits that for taxation purposes a portion of the said 
salary was disallowed by the Internal Revenue Bureau; 
and, further, she denies that she ever promised to deed 
the premises known as 1110 Maryland Avenue, S. W., to 
Walter Brown & Sons, Inc., and she denies that any con¬ 
sideration was ever given or proffered therefor; also, she 
denies that she ever executed a will in which such devise 
was provided for; and, further, she denies all the other 
allegations contained in paragraph No. 12 of the plain¬ 
tiff’s complaint. 


First Defense 

1. The plaintiff’s complaint fails to state a claim 
against defendant upon which relief can be granted. 

Second Defense 

\ 

1. Defendant, Sophia R. Brown, avers that she pur¬ 
chased Lot numbered 19 in Square numbered 327, on No- 




20 


vember 15, 1930, and she purchased Lot numbered 811 in 
Square 327 on May 19, 1931—which said two lots with the 
improvements thereon comprise the property known as 
No. 1110 Maryland Avenue, S. W.; and, further she avers, 
that she paid cash therefor from her own personal funds; 
that, immediately after the purchase of the said lot num¬ 
bered 19 Square 327, the building thereon was remodeled 
for the purpose of being used by Walter Brown & Sons, 
Inc. in operating a slaughterhouse busines; and that said 
remodeling cost was paid for from the personal funds of 
Sophia R. Brown; that the said Sophia R. Brown rented 
the property to Walter Brown & Sons, Inc., the bankrupt, 
on an oral monthly agreement at the rental of $300.00 per 
month; that the said rental was paid by the said Walter 
Brown & Sons, Inc. to the said Sophia R. Brown during 
all the years of its operation thereafter until the time it 
discontinued business in 1945 (except there was an arrear¬ 
age due in rent at that time); and at no time did Walter 
Brown & Sons, Inc. ever deny that the property was the 
sole property of the said Sophia R. Brown; nor did the 
said Walter Brown & Sons, Inc. ever claim ownership 
of the said property. That there wras never a 
19 icritten lease, nor a written monthly agreement be¬ 
tween this defendant and the said Walter Brown & 
Sons, Inc. 

2. Defendant, Sophia R. Brown, avers that she did 
not make an agreement promising to deed the said prop¬ 
erty to the said Walter Brown & Sons, Inc.; neither did 
she execute a will devising the said property to the said 
Walter Brown & Sons, Inc. 

3. Sophia R. Brown avers that she is not dead; nor has 
she placed the property known as No. 1110 Maryland 
Avenue, S. W., beyond her control. 

4. Sophia R. Brown affirmatively avers that she of¬ 
fered to rent said No. 1110 Maryland Avenue, S. W. to 
Walter Brown & Sons, Inc., but that the said Walter 
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Brown & Sons, Inc. refused to reopen business, and re¬ 
leased her from the promise to re-rent on the same terms 
as theretofore. 

5. Defendant, Sophia R. Brown, affirmatively states 
that the Trustee lost his right to enforce the alleged 
agreement to lease the premises to the bankrupt, as he 
did not comply with the requirements of Section 70 (b) 
of the Bankruptcy Laws of the United States; nor has 
he made a tender of rent. 

6. Defendant, Sophia R. Brown, affirmatively avers 
upon information and belief, that there was no objection 
by any director or stockholder of Walter Brown & Sons, 
Inc. to her receiving the salary which was paid to her; 
and that she being the owner of more than 95% of the 
said stock, would be entitled to the profits by way of 
dividend, had she not received the said salary; and the 
plaintiff does not allege that the said Walter Brown & 
Sons, Inc. wras insolvent at the times the said salary was 
paid; and, further, Trustee’s claim to a refund of the said 
salary is also barred by the statute of limitations; and, 
further, the said Trustee does not claim that the stock¬ 
holders objected to the said salary being paid, but the 
manager, Gilbert W. Barber, claimed to have paid the 
salary “under his management,” and he was the principal 
minority stockholder. 

7. Defendant, Sophia R. Brown, affirmatively avers that 
the said license to operate a slaughterhouse is of no value, 
except at the location known as 1110 Maryland Avenue, 
S. W.; and that, as aforestated, Walter Brown & Sons, 
Inc. would have had no tenancy-right that could not be 
terminated upon a 30-days’ notice; that by virtue of Section 
70 (b) of the Bankruptcy Law’s of the United States the as¬ 
sumption of an executory contract must be made within 
the time provided therein, and, by the non-assumption 

by the Trustee of the alleged executory contract to 
20 make a lease, said right is deemed to be rejected; 

and the said defendant further avers that the condi- 
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tion of the business as conducted by the said Walter 
Brown & Sons, Inc. at the time it closed, does not warrant 
the claim that the goodwill was of any value. 

8. Defendant, Sophia R. Brown, affirmatively avers 
that the transfer of 95 shares of her stock of Walter 
Brown & Sons, Inc. for value or no value could not oper¬ 
ate as a fraud on the creditors. 

9. Defendant, Sophia R. Brown, affirmatively avers on 
personal knowledge, information and belief, that Walter 
Brown & Sons, Inc. could not reopen for business for the 
following reasons: 

(a) That it had only 19c as a cash balance to begin 
with. 

(b) That it was tied up with litigation in the Criminal 
Courts of the District of Columbia. 

(c) That it still owed her $6000.00 of “its indebted¬ 
ness” for money loaned. 

(d) That it could not open under the same manage¬ 
ment, as its former manager was, also, tied up in litiga¬ 
tion in the Criminal Courts of the District of Columbia, 
and for other reasons he was not acceptable as manager 
of the said business. 

(e) That, due to her health, she could not continue her 
connections with the slaughterhouse business; and bear the 
responsibility of financing it; and 

(f) That her son, Walter M. Brown, Jr., who had never 
theretofore been connected with Walter Brown & Sons, 
Inc., but who was willing to lease the said premises and 
begin operating his own business, would not accept the re¬ 
sponsibility of the litigation and the liabilities of the said 
Walter Brown & Sons, Inc. 

Wherefore, the premises considered, the defendant, 
Sophia R. Brown, prays: 

(a) That the Trustee’s complaint filed herein be dis¬ 
missed without cost to her. 

(b) And for such other and further relief both general 
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and special as the nature of the cause may require and to 
this Honorable Court may seem just and proper. 

Counter-claim 

Defendant, Sophia R. Brown, alleges that the bankrupt 
is indebted to her in the sum of $6000.00 for money 
21 loaned, that said indebtedness is represented by the 
bankrupt’s promissory note payable to her order, 
dated March 26, 1943, on which the bankrupt last paid in¬ 
terest in March 1945, which said sum defendant demands 
be set off against the claims of plaintiff if he should be 
found entitled to prevail therein. 

Sophia R. Brown 
Sophia R. Brown 

State of Maryland 
Montgomery County 
ss: 

I, Sophia R. Brown, after being duly sworn according to 
law, say that I am one of the defendants in the above- 
captioned case; that I have read the statements contained 
in the aforegoing Answer; and the statements made therein 
are true to my best knowledge and belief. 

Sophia R. Brown 
Sophia R. Brown 

Subscribed and sworn to before me this 15th day of 
January A. D. 1947. 

Rena E. Presley 
Notary Public—Maryland 

Hanserd K. Presley, 

927-15th Street, N. W., 

Washington, D. C. 

Attorney for Defendant. 

I hereby certify that I have this 15th day of January, 
1947, mailed a copy of the above answer, postage prepaid, 
to Lawrence J. Mills, Jr., Esq., Tower Building, Washing¬ 
ton 5, D. C. 

Hanserd K. Presley. 


24 


22 Exhibit “A” 

This Lease 

Made by and between Sophia E. Brown, party of the first 
part, hereinafter known as the lessor; and Brown Incorpo¬ 
rated, a Maryland Corporation, party of the second part, 
hereinafter known as the lessee. 

WITNESSETH, That the lessor does hereby let and 
demise to the lessee, the following described property: 

Lots numbered Thirty-one (31) and numbered Eight 
Hundred Eleven (811) in square numbered Three Hundred 
Twenty-seven (327), and further known as No. 1110 Mary¬ 
land Avenue, S. W., Washington, D. C. 
for a term of one (1) year, commencing on the 1st day 
of March, A. D. 1946, and ending on the 28th day of Feb¬ 
ruary, A. D. 1947, for the sum of SIX THOUSAND 
($6000.00) DOLLARS per annum, payable in monthly 
installments of FIVE HUNDRED ($500.00) DOLLARS 
in advance, the first payment to be made on the 1st 
day of March, A. D. 1946, and a like sum on the 1st 
day of each and every month thereafter; with the 
definite understanding and agreement that this lease 
will automatically renew itself on the 1st day of March 
each succeeding year for a period of ten (10) years, 
unless the lessee gives a written notice at least 30 
days before the expiration of any year of the said ten 
years terminating same; with the further definite agree¬ 
ment that the lessee herein is given an option to purchase 
the premises at any time during the ten-year period, at 
such price and on such terms as may be agreed upon be¬ 
tween the lessor and the lessee, provided a 30-day written 
notice is given stating that the lessee wishes to exercise 
said option; provided, further, a written notice to exercise 
the option to purchase, should the deal be not consum¬ 
mated, shall in no way affect the other terms of this 
lease. 
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And the said lessee covenants that it will not sublet the 
said premises or assign this lease in whole or in part with¬ 
out the consent of said lessor; that the said lessee will not 
use the said premises for any unlawful purposes; that the 
lessee may operate any business on the said premises which, 
by its charter, it is authorized to operate; that the said 
lessee will pay the said rent, as above stated, and all bills 
for gas and electricity used on the premises, making the 
necessary deposits at the respective offices required there¬ 
for ; that the said lessee will pay all water rents for water 
used on the said premises during the term of this lease; 
that the lessee will make all minor repairs which may 
become necessary because of the ordinary wear and 
23 tear in the use of the premises or by the negligence 
of the lessee, and the lessee shall pay for the same, 
and, also, the said lessee will surrender the said premises 
at the expiration of this lease in good order, ordinary wear 
and tear and damage by the act of God or public enemy 
excepted. 

PROVIDED, That if the lessee shall fail to pay rent in’ 
advance, as aforesaid, although no legal or formal demand 
therefor shall have been made for the same, or shall neglect 
to pay the electricity, water rent, or gas bills as they shall 
become due and payable as hereinbefore provided, or shall 
sublet or assign the said premises, as aforesaid, without 
written permission as aforesaid; and shall use the same for 
any disorderly or unlawful purpose, or break either of 
the covenants contained herein, then, and in either of the 
said events, this LEASE and all things herein contained, 
shall cease and determine, and shall operate as a NOTICE 
TO QUIT. Any further notice to quit is hereby expressly 
waived. And the said lessor, her heirs and assigns, shall 
and may, at their option, proceed to recover possession of 
said premises under and by virtue of the provisions of the 
Code of Law for the District of Columbia, regulating such 
proceedings. 
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IT IS FURTHER PROVIDED, That the lessee hereby 
agrees to deliver the premises in the same order in which 
they were received, nsnal wear and tear, fire and storm, 
excepted, and it is hereby also agreed that no waiver of one 
breach of any covenant herein contained shall be construed 
to waive or in any manner affect the covenants of this 
lease. 

AND IT IS FURTHER PROVIDED, That if said prem¬ 
ises become unusable for the operation of the business of 
the said lessee by reason of fire or other casualty not caused 
by the negligence of the lessee, their servants or agents, the 
rental herein provided for shall be suspended until the 
premises shall have been restored to a usable condition. 
Nothing herein contained, however, shall be construed to 
require the lessor to rebuild or restore said premises. 

IN TESTIMONY WHEREOF, The said lessor has 
hereunto signed and sealed this agreement, and the said 
lessee has caused this lease to be signed by its President, 
attested by its Secretary, and its seal to be affixed, on this 
1st day of February, A. D. 1946. 

Witness : 

/s/ Sophia R. Brown (Seal) 
Sophia R. Brown 

/s/ Hanserd K. Presley 
Hanserd K. Presley 
24 Attest: 

Brown Incorporated 

By /s/ Walter M. Brown, Jr. 

Walter M. Brown, Jr., President 
/s/ Helen Pauline Brown 

Helen Pauline Brown, Secretary. 

DISTRICT OF COLUMBIA, ss: 

I, Rena E. Presley, a Notary Public in and for the Dis¬ 
trict of Columbia, do hereby certify that Sophia R. Brown, 
party to a certain Deed of Lease, bearing date on the 1st 
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day of February, 1946, and hereto annexed, personally 
appeared before me in the said District, the said Sophia 
R. Brown, being personally well known to me as the person 
who executed the said deed, and acknowledged the same to 
be her act and deed. 

GIVEN under my hand and seal this 1st day of Feb¬ 
ruary, A. D. 1946. 

(Seal) /s/ Rena E. Presley 

Notary Public—D. C. 

My Commission Expires 12/31/46 

25 Exhibit “B” 

Minutes of a Special Meeting of the Board of Direc¬ 
tors of Walter Brown & Sons, Inc. Held at 4:00 O’Clock 
P. M. April 12, 1946, at 927 - 15th Street, N. W., Wash¬ 
ington, D. C. 

PRESENT: Walter M. Brown, Jr., Helen Pauline 
Brown, and Hanserd K. Presley. 

SALE OF EQUIPMENT: Upon motion duly made and 
supported it was unanimously voted to adopt the following 
resolution: 

WHEREAS, the Stockholders in a meeting held April 
10,1946, after due notice therefor given, voted by a major¬ 
ity of the stock present at said meeting to sell the equip¬ 
ment owned by Walter Brown & Sons, Inc., to Brown In¬ 
corporated, conditioned upon the compliance by Walter 
Brown & Sons, Inc., with the Sales in Bulk Law of the 
District of Columbia; and 

WHEREAS, Walter Brown & Sons, Inc., is not in posi¬ 
tion to comply with the said act, due to the fact that Gilbert 
W. Barber, one of the Stockholders of Walter Brown & 
Sons, Inc., is in possession of the books of the said corpora¬ 
tion and has refused to turn them over to the duly elected 
Treasurer of the said corporation; and 
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WHEREAS, the Directors of Walter Brown & Sons, Inc., 
are desirous of conducting the affairs of the said corpora¬ 
tion according to the responsibility in them placed; Now 
Therefore be it 

RESOLVED, that Walter Brown & Sons, Inc., accept the 
proposition of Brown Incorporated to purchase the equip¬ 
ment of Walter Brown & Sons, Inc., for the sum of $6315.19, 
cash, which said proposition has been received this date, 
and that a Bill of Sale transferring the equipment of Walter 
Brown & Sons, Inc., to Brown Incorporated, be prepared 
and have attached thereto, a photostatic copy of the ap¬ 
praisal of said equipment made by Adam A. Weschler & 
Son, Inc., dated January 18, 1946, which said appraisal 
shall be made a part thereof; and the said Bill of Sale 
shall be marked paid upon the receipt of $6315.19, cash, 
from Brown Incorporated, and title thereto shall then pass. 

VOLUNTARY BANKRUPTCY: Upon motion duly 
made and supported it was unanimously voted to adopt 
the following resolution: 

WHEREAS, the cash, $6315.19, to be received from the 
sale of the equipment of Walter Browm & Sons, Inc.; con¬ 
stitutes all of the assets, with the exception of the few 
cents (approximately 50c) now in the bank to the credit 
of Walter Brown & Sons, Inc., as far as is known by the 
present Directors of Walter Brown & Sons, Inc.; and 

WHEREAS, the said assets are not sufficient to meet 
all of the liabilities of Walter Brown & Sons, Inc., of which 
the present Directors have any knowledge; Now Therefore 
it is 

RESOLVED: To authorize, empower, and instruct the 
President of Walter Brown & Sons, Inc., to file a Voluntary 
Petition in Bankruptcy, and thereby request the Court to 
settle the affairs of Walter Brown & Sons, Inc. 


♦ 
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ADJOURNMENT: No further business being before 
the Directors, it was voted to adjourn. 

/s/ Walter M. Brown, Jr. 
Chairman 

/s/ Helen Pauline Brown 
Secretary 

/s/ Hanserd K. Presley 
Director 

• • • • 

28 Order Granting Motion of Gilbert W. Barber 

to Intervene as a Plaintiff Under Rule 24 

This action came on to be heard upon the motion of 
Gilbert W. Barber for leave to intervene as a plaintiff in 
this action in order to assert the claims set forth in his 
proposed intervening complaint of which a copy is attached 
to the said motion, and thereupon, upon consideration 
thereof, it is by the court this 13th day of May, A. D. 1947, 
adjudged as follows: 

1— That said motion be and the same is hereby granted. 

2— That the said Gilbert W. Barber be and he is hereby 
granted leave to file the original of the intervening com¬ 
plaint, of which a copy is attached to the said motion. 

3— That the defendants and each of them furnish coun¬ 
sel for the said Gilbert W. Barber with a copy of their 
respective answers to the original complaint of the plain¬ 
tiff and to the said intervening complaint. 

F. Dickinson Letts 
Justice 

Seen— 

Hanserd K. Presley 

Atty. for Defendants 

29 Copy Received: 

Lawrence J. Mills, Jr. 
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Tower Building 

Attorney for Plaintiff 
Hanserd K. Presley 

927 15th Street, N. W. 

Attorney for Defendants 

• • • • 

30 Intervening Complaint 

1—The plaintiff, Gilbert W. Barber, hereby 
adopts by reference and makes a part of this complaint 
each and all of the allegations of paragraphs 1 to 12, both 
inclusive, of the original complaint filed herein, and says 
that he is the Gilbert W. Barber mentioned in the said 
original complaint. 

2— The said plaintiff further says that in or about 
January 1924, one Walter Brown, who was then President, 
Treasurer, Director, the real owner of all the capital 
stock; namely, one hundred shares, and General Manager 
of Walter Brown & Sons, Inc., a District of Columbia Cor¬ 
poration, (hereinafter called the “bankrupt”), in order to 
induce the plaintiff Gilbert W. Barber to accept employ¬ 
ment then offered to him by the bankrupt, promised and 
agreed that, if this plaintiff would accept such employment 
and remain with the bankrupt, he would transfer a one- 

half interest in the bankrupt to this plaintiff. In 

31 consideration thereof and the salary to be paid to 
him by the bankrupt, this plaintiff relinquished 

other permanent employment which he then had and ac¬ 
cepted such employment and remained with the bankrupt 
until the events hereinafter related. 

3— On or about November 7,1932, the said Walter Brown 
caused two shares of the capital stock of the bankrupt to 
be transferred to the plaintiff Gilbert W. Barber, who still 
is the owmer thereof, and caused the latter to be made the 
secretary’ and one of the directors of the bankrupt. 

4— On or about September 22, 1937, the Board of Di- 
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rectors of the bankrupt, consisting of the said Walter 
Brown, his wife, the defendant Sophia R. Brown, and this 
plaintiff, duly adopted the resolutions hereto appended as 
Exhibit A and by reference incorporated into and made a 
part hereof, and the bankrupt and the defendant Sophia 
R. Brown, who then had knowledge of the facts alleged 
in paragraphs 2 and 3 hereof, and this plaintiff entered 
into the contract appended hereto as Exhibit B and made 
a part hereof in the same manner. 

5— In or about March 1940, the bankrupt under this 
plaintiff’s management completed payment in full of the 
note of $10,000.00 to the defendant Sophia Brown men¬ 
tioned in the said Exhibit B. 

6— On or about December 6, 1939, the said Walter 
Brown died. He had been and was then receiving a salary 
of $80.00 per week from the bankrupt, although he had 
been inactive in the business for about three years prior 
thereto because of his bad health. Upon his death, his 
widow, the defendant Sophia R. Brown, who then became 
the owner of ninety-eight of a total of one hundred shares 
of the capital stock of the bankrupt, requested this plain¬ 
tiff to continue to pay her the salary of $80.00 per week 
of her late husband, Walter Brown, although she was not 

then and did not become active in the business, and, 
32 in consideration thereof, the said Sophia R. Brown 

promised that she would see that this plaintiff would 
benefit by such action, and thereafter, for 289 weeks, the 
bankrupt, under the management of this plaintiff, paid the 
defendant Sophia R. Brown a salary of $80.00 per week, 
or a total of $23,120.00 out of its net profits, although she 
rendered no services therefor. This plaintiff says that the 
bankrupt and he are entitled to recover the said sum of 
$23,120.00 from the defendant Sophia R. Brown, or, in the 
alternative, are entitled to recovery against her on the con¬ 
tract of April 21,1943, hereinafter mentioned, or both. 

7— On or about April 21, 1943, in consideration of serv¬ 
ices rendered by this plaintiff to the bankrupt and to the 
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defendant Sophia R. Brown, individnally, and the salary- 
received by her as aforesaid and other good and valuable 
considerations, including monies expended by the bank¬ 
rupt for repairs to and maintenance of the real estate, 
hereinafter described, owned by the defendant Sophia R. 
Brown, and in performance of the promises then and there¬ 
tofore made by her to this plaintiff to devise the herein¬ 
after described real estate to the bankrupt at her death and 
to bequeath two-thirds of the total of one hundred shares 
of the capital stock of the bankrupt to this plaintiff at her 
death, the defendant Sophia R. Brown duly executed her 
last will and testament, whereby she devised to the bank¬ 
rupt Lot 811, in Square 327, known as 1110 Maryland 
Avenue, Southwest, City of Washington, District of Co¬ 
lumbia, in fee simple, the same being then owned by her 
in fee simple, free and clear of any encumbrance, but in 
the continuous possession and control of the bankrupt 
and continuously used as its place of business from the 
time of its erection, as shown in the original complaint 
filed herein, and bequeathed to this plaintiff sixty-four of 
the total of one hundred shares of the capital stock of the 
bankrupt, all of which sixty-four shares of stock were 
then owned by her. 

33 8—This plaintiff says that between December 20, 

1945, and January 2, 1946, the exact date being 
unknown to this plaintiff, the defendant Sophia R. Brown 
without any consideration therefor transferred or caused 
to be transferred all of her shares of the capital stock 
of the bankrupt to her son, daughter-in-law and her and 
their attorney, each and all of whom, at the time of said 
transfers, had knowledge of the foregoing facts. He fur¬ 
ther says that on January 2, 1946, a meeting of those pur¬ 
porting to be all the stockholders of the bankrupt; namely, 
the said son, daughter-in-law and attorney and this plain¬ 
tiff, was held, and against the expressed opposition and 
vote cast by this plaintiff at said meeting, the said son, 
daughter-in-law and attorney were elected directors of the 
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bankrupt and this plaintiff was dropped as a director 
thereof, and immediately after the said election the said 
new directors held a meeting and elected the said son 
president and treasurer, and the said daughter-in-law and 
attorney as the other officers of the bankrupt, and dropped 
this plaintiff as the manager, president and treasurer 
thereof. 

9— This plaintiff says that on January 31,1946, the said 
new board of directors of the bankrupt adopted a resolu¬ 
tion releasing the defendant Sophia R. Brown from any 
obligation that might be included in paragraph 4 of the 
agreement dated July 24, 1945, and appended to the orig¬ 
inal complaint filed herein as Exhibit A. This plaintiff says 
that the said purported release was without any consider¬ 
ation and was a part of a plan or scheme to cheat and 
defraud this plaintiff of his rights and interest in and 
to and against the bankrupt and the rights and interests 
of the bankrupt in relation to its transactions with the 
defendant Sophia R. Brown, and that the latter was a 
party to the said plan or scheme. 

10— This plaintiff says that some time prior to January 
30, 1946, the exact date being unknown to him, the said 

son of the defendant Sophia Brown and others, 
34 caused another corporation to be organized; namely, 

the defendant Brown Incorporated, a Maryland cor¬ 
poration, in furtherance of the plan or scheme to cheat 
and defraud this plaintiff and the bankrupt, and that the 
defendant Sophia R. Brown entered into a lease-agree¬ 
ment with the said Brown Incorporated, a Maryland corpo¬ 
ration, dated February 1, 1946, whereby she leased the 
above described real estate to the said Brown Incorporated, 
a Maryland corporation, for a term of one year com¬ 
mencing March 1,1946, and ending February 28, 1947, and 
providing for an automatic renewal of the term for 10 
years unless the lessee gives 30 days notice to the con¬ 
trary 7 before the expiration of any year of the said 10 
years terminating the same, and giving and granting unto 
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the said Brown Incorporated, a Maryland corporation, an 
option to purchase the said real estate at any time during 
the 10 years at a price and on terms mutually agreed upon. 
This plaintiff says that the said son was then president, 
director and stockholder of the said Brown Incorporated, 
a Maryland corporation, as well as of the bankrupt. 

11— This plaintiff says that some time between January 
2, 1946, and April 16, 1946, the exact date being unknown 
to him, the said new officers and/or directors of the bank¬ 
rupt, without any consideration paid therefor to the 
bankrupt, and without inviting any bids therefor, leased 
to the defendant Brown Incorporated, all of the valuable 
goods, chattels, furniture, machinery and equipment lo¬ 
cated in and upon the above described real estate and be¬ 
longing to the bankrupt, and that on April 16, 1946, for 
a grossly inadequate consideration; namely, $6,315.19 and 
against the expressed opposition and vote cast by this 
plaintiff as a stockholder of the bankrupt and without full 
compliance with Section 29-240 of the District of Co¬ 
lumbia Code, 1940 Edition, and without inviting any bids 
therefor, sold to the defendant Brown Incorporated all the 
said goods, chattels, furniture, machinery and equip¬ 
ment and that on or about April 17, 1946, having 

35 stripped the bankrupt of all of its goods, chattels, 
credits and things of value, real and personal and 
tangible and intangible, except the sum of $6,315.22, and 
having thereby rendered it prostrate, and having placed 
the defendant Brown Incorporated, a Maryland Corpora¬ 
tion, in possession and control of all the property, real 
and personal and tangible and intangible, theretofore pos¬ 
sessed and controlled by the bankrupt, caused the bank¬ 
rupt to hie a voluntary bankruptcy petition. 

12— That as a result of the breaches of contract by the 
defendant Sophia Brown as aforesaid, this plaintiff has 
been and will be damaged in the sum of $200,000.00. 


13—That on or about the 16th day of May 1946, this 
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plaintiff filed a proof of claim in Bankruptcy No. 4363 in 
this court based in part on the matters and facts herein¬ 
before alleged, and on or about the 15th day of November, 
1946, the plaintiff Thomas X. Dunn, Trustee of Walter 
Brown & Sons, Inc., a District of Columbia corporation, a 
bankrupt, Bankruptcy No. 4363, filed objections to the 
proof of claim on the following grounds: “The filed claim 
is in an unliquidated amount and there is no method by 
which the Trustee can determine the amount thereof. 
Further, the Trustee, on advice of counsel and after due 
investigation concludes that if a legal ground exists for 
such a claim, the liability does not lie with the Bankrupt.” 
On or about January 6,1947, the Referee in Bankruptcy of 
this court postponed his ruling on the Trusteed objections 
to the said proof of claim until this plaintiff had an oppor¬ 
tunity to apply for intervention in this action, provided 
such application should be made within thirty days, and 
if made, until the ruling of this court on such applica¬ 
tion and until the final disposition of the intervening com¬ 
plaint in the event intervention should be granted, in order 
that this plaintiff’s unliquidated claims against the bank¬ 
rupt may be determined, established and liquidated. 

36 WHEREFORE, this plaintiff demands judgment 
for relief as follows: 

1— He hereby adopts by reference and makes a part 
hereof each and all of the prayers numbered 1 to 7, 
both inclusive, of the original complaint filed herein. 

2— That he may have judgment against the defendant 
Sophia Brown in the sum of $200,000.00. 

3— That the court determine, establish and liquidate the 
nature and extent of his rights and claims against and 
interests in the bankrupt. 

4— And for such other and further relief as the exi¬ 
gencies of the case may require, to the court may seem 
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meet and proper and the evidence may show the plaintiff 
to be entitled. 

Gilbert W. Barber 
Gilbert W. Barber 

DISTRICT OF COLUMBIA, SS: 

Gilbert W. Barber, being first duly sworn, on oath says 
that he has read the foregoing complaint by him sub¬ 
scribed and knows the contents thereof and that he verily 
believes the contents thereof to be true. 

Gilbert W. Barber 
Gilbert W. Barber 

! SUBSCRIBED AND SWORN to before me this 30th 
day of January’, A. D. 1947. 
i Genevieve M. Foreman 

Notary Public, D. C. 

Arthur J. Hilland 
Sho reham Building 

Attorney for Plaintiff Gilbert W. Barber 
Copies served on plaintiff and defendants 
A. J. Hilland 

• i t • 

41 Answer of Brown Incorporated, to 

Intervening Complaint 

1. The defendant, Brown Incorporated, answering that 
portion of paragraph No. 1 of the intervener’s complaint 
which adopts by reference all of paragraphs Nos. 1 to 12, 
inclusive, of the complaint of Thomas X. Dunn, Trustee 
of Walter Brown & Sons, Inc., a bankrupt, originally filed 
herein, adopts by reference its answers to the said original 
complaint paragraphs Nos. 1 to 12, inclusive, and makes them 
the answers to that portion of intervener’s paragraph No. 
1 which constitutes the said paragraphs Nos. 1 to 12, in¬ 
clusive; and admits the identity of Gilbert W. Barber in 
this case. It further adopts by reference its said answers 
to the remaining paragraphs of intervener’s complaint in 
so far as relief is sought against it; except as follows: 
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2. It admits the first sentence of paragraph No. 9 of 
intervener’s complaint; but denies the remaining allega¬ 
tions of said paragraph No. 9. 

3. The defendant, Brown Incorporated, admits 
42 that Brown Incorporated was incorporated under the 
laws of the State of Maryland; and admits that Sophia R. 
Brown leased the premises known as No. 1110 Maryland 
Avenue, S. W., Washington, D. C., to the defendant, Brown 
Incorporated, as alleged in paragraph No. 10 of the in¬ 
tervener’s complaint, and admits that Walter M. Brown, 
Jr., is one of the members of the Board of Directors of the 
defendant, Brown Incorporated; but denies that in the said 
transaction there was any scheme or plan to cheat and de¬ 
fraud either Walter Brown & Sons, Inc. or Gilbert W. 
Barber. 

4. The defendant, Brown Incorporated, denies that it is 
now or that it ever has been in possession of any real estate 
owned by Walter Brown & Sons, Inc.; but admits that 
subsequent to leasing the equipment owned by Walter 
Brown & Sons, Inc. the defendant, Brown Incorporated, 
purchased the said equipment for the adequate sum of 
$6315.19—the appraisal figure furnished by Adam A. 
Weschler & Son, Inc.; and denies that Walter Brown & 
Sons, Inc. was “rendered * * prostrate” by the said trans¬ 
action between said Walter Brown & Sons, Inc. and defend¬ 
ant, Brown Incorporated; and defendant, Brown Incorpo¬ 
rated, denies that the purchase of the said equipment re¬ 
quired a “compliance with Section 29-240 of the District 
of Columbia Code, 1940 Edition,”. 

5. The defendant, Brown Incorporated, upon informa¬ 
tion and belief, admits the allegations contained in para¬ 
graph No. 13 of the intervener’s complaint. 

First Defense 

1. The intervener’s complaint fails to state a claim 
against defendant, Brown Incorporated, upon which relief 
can be granted. 
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Second Defense 

1. The defendant, Brown Incorporated, affirmatively 
avers that it does not have in its possession nor under its 
control any asset or assets belonging to Walter Brown & 
Sons, Inc. for which it has not made full payment in cash; 
and it further avers that the said Trustee, Thomas X. 
Dunn, original plaintiff herein, is in possession of the said 
cash which was received by Walter Brown & Sons, Inc. in 
full payment for all of the property’ sold to the defend¬ 
ant, Brown Incorporated; and, further, the defendant, 
Brown Incorporated, affirmatively avers that it does not 
now have, neither has it ever had, in its possession any 
property whatsoever belonging to the intervener, Gilbert 
W. Barber. 

43 WHEREFORE, the defendant, Browm Incorpo¬ 
rated, prays: 

(a) That the above complaint filed by Gilbert 
W. Barber, the intervener, be dismissed without cost to it. 

(b) And for such other and further relief, both general 
and special, as the nature of this cause may require and 
to the Court may seem just and proper. 

Brown Incorporated 
By Walter M. Brown, Jr. 
President 

DISTRICT OF COLUMBIA, ss: 

I, Walter M. Brown, Jr., after being duly sworn, say 
that I am the President of Brown Incorporated; that I 
have read the aforegoing Answer by me subscribed, and 
that the statements and things contained therein are true 
to my best knowledge and belief. 

Walter M. Brown, Jr. 

Walter M. Brown, Jr. 

Subscribed and sworn to before me this 11th day of June, 
A. D. 1947. 

Rena E. Presley 

Notary* Public, D. C. 
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Hanserd K. Presley 
Hanserd K. Presley, 

927 15th Street, N. W., 

Washington, D. C. 

Attorney for defendant, Brown Incorporated. 

I hereby certify that I have this 11th day of June, 1947, 
mailed a copy of the above Answer to Arthur J. Hilland, 
Esq., Tower Building, Washington, D. C., postage prepaid; 
and 

to—Lawrence J. Mills, Jr., Esq., Tower Building, Wash¬ 
ington, D. C., postage prepaid. 

Hanserd K. Presley 

Hanserd K. Presley. 

• • • • 

44 Answer of Sophia R. Brown to Intervening 

Complaint 

1. The defendant, Sophia R. Brown, answering that 
portion of paragraph No. 1 of the intervener’s complaint 
which adopts by reference all of paragraphs Nos. 1 to 12, 
inclusive, of the complaint of Thomas X. Dunn, Trustee 
of Walter Brown & Sons, Inc., a bankrupt, originally filed 
herein, adopts by reference her answers to the said original 
complaint, pargaraphs Nos. 1 to 12, inclusive, and makes 
them the answers to that portion of intervener’s para¬ 
graph No. 1 which constitutes the said paragraphs Nos. 1 
to 12, inclusive; and she admits that Gilbert W. Barber is 
the one mentioned in the said complaint filed by Thomas X. 
Dunn, Trustee. 

2. The defendant, Sophia R. Brown, admits the allega¬ 
tions contained in intervener’s paragraph No. 2, which 
state that Walter M. Brown, deceased, was the President, 
Treasurer, and one of the Directors of Walter Brown & 
Sons, Inc. on or about January 1924, and that he owned 
approximately all of the stock of the said corporation; 

but she denies the allegations that Gilbert W. Barber 
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45 was promised a one-half interest in the business of 
Walter Brown & Sons, Inc., either as an inducement 
or otherwise. She admits, however, that Gilbert W. Barber 
was employed by the said Walter Brown & Sons., Inc., but 
upon his own application for employment 

3. The defendant, Sophia R. Brown, admits the alle¬ 
gations contained in paragraph No. 3 of intervener’s com¬ 
plaint 

4. The defendant, Sophia R. Brown, admits that the 
board of directors of Walter Brown & Sons, Inc. on, to-wit, 
September 22, 1937, passed a resolution as alleged in 
paragraph No. 4 of the intervener’s complaint; and she 
further admits that a contract pursuant to the said re¬ 
solution was prepared; but she denies the validity 7 of 
the said contract and the validity of the said resolution. 
Photostatic copies of the above-mentioned resolution and 
contract are attached hereto, marked Exhibits “A” and 
“B”. 

5. The defendant, Sophia R. Brown, admits that the 
said Walter Brown & Sons, Inc. paid the $10,000.00 note 
referred to in paragraph No. 5 of intervener’s complaint, 
but she does not admit the date of the said payment of the 
$10,000.00; and she affirmatively avers that she at various 
times loaned money to the said Walter Brown & Sons, Inc., 
and at the time the said corporation filed a petition in 
bankruptcy it was justly indebted unto her in the fiull sum 
of $6,000.00 for money loaned. 

6. The defendant, Sophia R. Brown, admits the allega¬ 
tions contained in intervener’s paragraph No. 6 relative 
to the sickness and death of Walter M. Brown, deceased; 
and that he received the salary of $80.00 per week from 
the business conducted by Walter Brown & Sons, Inc., 
which said business he owned; and further, she admits 
receiving, after her late husband’s death, a salary of 
$80.00 per week from the business which, after he died, 
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she owned; she denies the allegation that “she rendered 
no service therefor.”; she denies the allegations contained 
in said paragraph No. 6, which read, “although she was 
not then and did not become active in the business, and, 
in consideration thereof, the said Sophia R. Brown prom¬ 
ised that she wnuld see that this plaintiff would benefit by 
such action,”. She is without knowledge or information 
sufficient to form a belief as to whether said salary so paid 
to her w r as paid out of the net profits of the business. The 
allegations contained in the last sentence of paragraph No. 

6 of the intervener’s complaint are conclusions of 
46 law, and need not be answered here. 

7. The defendant, Sophia R. Brown, denies the 
allegations contained in paragraph No. 7 of the intervener’s 
complaint. 

8. The defendant, Sophia R. Brown, answering para¬ 
graph No. 8 of the intervener’s complaint says: That she 
denies the accuracy of the allegations contained in para¬ 
graph No. 8 of the intervener’s complaint; but affirmatively 
says that on January 2, 1946, the stockholders of Walter 
Brown & Sons, Inc. held its regular annual meeting, and 
that all of the stock was represented either by proxy or 
in person; that 98% of the stock w*as voted for the election 
of Walter M. Brown, Jr., Helen Pauline Brown, and Hanserd 
K. Presley as the new’ directors of the said corporation, 
and that 2 shares of stock held by Gilbert W. Barber, who 
was also present, was voted against the election of the said 
directors; that the stock owned by the defendant, Sophia 
R. Brown, was voted by proxy duly executed; that shortly 
after the said stockholders’ meeting the defendant, Sophia 
R. Brown, transferred the stock owned by her to her son, 
Walter M. Brown, Jr.; and upon information and belief, 
she admits that Gilbert W. Barber was not elected as one 
of the directors and was not elected to any office of the 
corporation; she further affirmatively avers that whether 
she transferred her stock for consideration or for no 
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consideration is wholly immaterial and irrelevant; but 
she denies that there was no consideration for the said 
transfer. 

9. The defendant, Sophia R Brown, admits the allega¬ 
tion contained in paragraph No. 9 of the intervener’s 
complaint regarding the resolution by the board of directors 
of Walter Brown & Sons, Inc. releasing her from any 
obligation that might be included in paragraph No. 4 of 
the alleged agreement dated “July 24, 1945”; but denies 
that there was or that there ever has been any scheme to 
defraud the intervener of any right or interest which 
belonged to him; also, she denies that there was or that 
there ever has been any scheme to defraud Walter Brown 
& Sons, Inc. of any right or interest which belonged to it; 
and she denies every other allegation contained in said 
paragraph No. 9. 

10. The defendant, Sophia R Brown, admits that her 
son, Walter M. Brown, Jr n formed the corporation known 
as Brown Incorporated, a Maryland Corporation; but de¬ 
nies that there was any plan or scheme connected therewith 
to cheat or defraud Gilbert W. Barber or Walter Brown & 
Sons, Inc.; she further admits that she leased her prop¬ 
erty known as 1110 Maryland Avenue, S. W., Wash- 

47 ington, D. C., to the said Brown Incorporated, and 
that further the said lease, copy of which is attached 
hereto, marked Exhibit “C” speaks for itself. 

11. The defendant, Sophia R Brown, admits, upon 
information and belief, that Walter Brown & Sons, Inc. 
leased its equipment to Brown Incorporated, and subse¬ 
quent to the said lease. Brown Incorporated purchased 
the said equipment for the sum of $6315.19 and paid cash 
therefor; and she denies, upon information and belief, that 
this price was inadequate; she also denies, upon informa¬ 
tion and belief, that it was necessary for the said Walter 
Brown & Sons, Inc. to comply with Sections 29-240 of the 
District of Columbia Code, 1940 Edition; she further denies 
that the said Walter Brown & Sons, Inc. was thereby 
“stripped * * * of all of its goods, chattels, credit and 
things of value, * • she affirmatively avers that the 


43 


said Walter Brown & Sons, Inc. owned no real estate, and 
that the snm of $6315.19 in cash was placed to the credit of 
Walter Brown & Sons, Inc. with the McLachlen Ban kin g 
Corporation, and that the .same is now in the possession of 
the Trustee, Thomas X. Dunn. 

12. The defendant, Sophia R. Brown, avers that para¬ 
graph No. 12 is a conclusion of law and requires no answer. 

13. The defendant, Sophia R. Brown, upon information 
and belief, admits the allegation contained in paragraph 
No. 13 of intervener’s complaint. 

First Defense 

The intervener’s complaint fails to state a claim against 
the defendant, Sophia R. Brown, upon which relief can be 
granted. 

Second Defense 

The defendant, Sophia R. Brown, adopts by reference 
as her Second Defense hereto paragraphs Nos. 1 to 9, 
inclusive, of her “second defense” to “Complaint to Re¬ 
cover Assets of Bankrupt” filed herein by Thomas X. 
Dunn, Trustee of Walter Brown & Sons, Inc., a bankrupt, 
Bankruptcy No. 4363, and makes the same paragraphs Nos. 
1 to 9, inclusive, her second defense to the allegations 
contained in intervener’s complaint paragraph No. 1. 

Third Defense 

The defendant, Sophia R. Brown, avers that the inter¬ 
vener breached the said contract dated “this 24th day of 
July, 1945, in that he failed to comply with the terms 
contained in paragraph No. 3, requiring him to 
48 divide the salary which he received from the District 
Grocery Stores, Inc. 

WHEREFORE, the premises considered, the defendant, 
Sophia R. Brown, prays: 

1. That the above complaint filed by the intervener, 
Gilbert W. Barber, be dismissed without cost to her. 
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2. And for such other and further relief, both general 
and special, as the nature of this cause may require and to 
the Court may seem just and proper. 

Sophia R. Brown 
Sophia R. Brown 

STATE OF MARYLAND 
COUNTY OF MONTGOMERY 
ss: 

SOPHIA R. BROWN, after being duly sworn, says that 
she has read the aforegoing Answer by her subscribed, and 
that the facts and things stated therein are true to her best 
knowledge and belief. 

Sophia R. Brown 
Sophia R. Brown 

Subscribed and sworn to before me this 11th day of 
June, A. D. 1947. 

Rena E. Presley 
Notary Public— 
Maryland. 

My Commission Expires 5/2/49. 

Hanserd K. Presley 

Hanserd K. Presley, Attorney for the 

Defendant, Sophia R. Brown. 

I hereby certify that I have this 11th day of June, 1947, 
mailed a copy of the above Answer to Arthur J. Hilland, 
Esq., Tower Building, Washington, D. C., postage prepaid; 
and to—Lawrence J. Mills, Jr., Esq., Tower Building, 
Washington, D. C., postage prepaid. 

Hanserd K. Presley 
Hanserd K. Presley, 

927 15th Street, N. W., Washington, D. C. 

Attorney for the Defendant 

• • • • 
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SPECIAL MEETING OF THE BOARD OF 
DIRECTORS OF WALTER B RO WN » gorg INC. 


A special Meting of the Board of of 

V ' 

Valter Brown A Sors, Inc. was held at the office of the company at 
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1110 Maryland Avenue, Southwest, on the f- J day of 

1937, at fiX g. o'clock P. M. 

Present: Sophia Brown, Walter Brown and Gilbert 

V. Barber. 

On motion duly made and seconded, the following 

resolution was adopted: 

That the bank account of said corpora¬ 
tion be changed from the nmiatttwii Mht- CJK 
feomi Bank to the McLachlln Bank, and 
that the Indebtedness of $10,000. of 
said corporation to the M smti O ew Wr» Cery 
-&5S3&1 Bank be paid by Sophia Brown from 
her personal funds and the note of the 
cozporatlon oe given to Sophia Brown 
for said loan and said note to oe in the 
amount of $10,000., with Interest at 6*. 

It was further agreed, on motion duly made and 

seconded, that the following resolution be adopted: 

That after ths payment in full by said 
corporation of Its indebtedness to 
Sophia Brown, said Gilbert Barber, now 
Manager of Walter Brown A Son* shall 
celve as his share of said business an 
amount equal to 50* of the net profits 
of said corporation.***- n-Uct 


Journod. 


Cn motion duly made, the meeting thereupon ad- 
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BEST COPY AVAILABLE 


from the original bound volume 







WAIVER OF NOTICE OF SPECIAL MEETING 
OF DIRECTORS OF WALTER 3RCWN A SCNS_, I NC. 


We, the undersigned, Direct ire of Wa:t*»r Brown i 
& Sons, Inc., a corporation of the Dlstrl't of Columbia, do hereby! 
waive any and all notices as provided oy the By-Laws of said corpoi 
tlon of a meeting to oe held on the <t e y Q f 

1937, for the purpose of authorizing the corporation to change its 
ban* account and to borrow money from Mrs. Sophia Brcwn as •'•ell as 
any other'matters as may come before this meeting. 


Dated this 


day of 







war i« 29ffi 





BEST COPY AVAILABLE 

from the original bound volume 
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THIS AGREEMENT Bad* this tW^ &av of OMr, 
1»37, by and bo tween WALTER BROWN ft SONS, INC., pnrty of the first 
pwt, VALTER BROWN, party of till socond part, and GI t PTL’BD*> 

S-rtj of th. th« port; U «ff 


WITNESSETH: 


_ OlAftllS t STtWART, w 

WHEREAS, tha party of the flrat part is a cor¬ 
poration organised and existing under and by virtue of the laws of 
tha District of Columbia, and the party of the second part la Free- 
idaat of said corporation, and the party of the third part la aan- 
ac*r of aald company; and 

WHEREAS, tha party of the first part oy a specla 
■eating of the Board of Directors oalled for that purpose did on 


to tha aald 


$10,000.; and 


183 7, transfer Its bank accoi 
to the MoLachlln Bank; and 


, the party of the first part was Indebted 


Bank In the aaount of approximately 


HSEFE2AS, the party of the first part accepted 
the offer of Bra. Sophia Brown to loan to said party of the first 
part the sub of $10,000. to pay off said loan; and 

■UREAS, aald aoasy wae loaned by Mrs. Sophia 
Brown to aald party of the first part, and the note of said party 
of tha flrat part was duly exeouted and delivered to aald Mrs. 
Sophia’ Brown for aald Indebtedness. 

— ~ NOV, THEREFORE, It la mutually agreed between 

nr llU* parties hereto os follows: 

® HAMAH That after the payment in full of aald note of 

to Mrs. Sophie Brown by the said p#»rty of tha first part, 
than and la* that avent, Gilbert Barber, now aaaager of aald Walts: 
Brown ft Bona, Zno.,ahall rwoelv# an aaount equal to B Of of tha 
net profits of aald party of the flrat part. £*• *, 


A 


■ ■ 



BEST COPY AVAILABLE 

from the original bound volume 
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bands and seals this 


— day of 


1937. 


Attest: i 


WALTER BROWN A SONS, INC., 





BEST COPY AVAILABLE 


!l 


from the original bound volume 


. 

! 












45 


53 C. A. 38016 


“Exhibit F” 


Lease Agreement 

THIS LEASE AGREEMENT dated this 24th day of 
July, 1945, by and between Sophia Brown, hereinafter 
referred to as the “Lessor”, and DISTRICT GROCERY 
STORES, INC., a corporation, hereinafter referred to as 
the LESSEE, WITNESSETH, That 

The Lessor does hereby grant, lease and demise unto 
the Lessee premises 1110 Maryland Avenue, Southwest, 
District of Columbia, which said premises have been here¬ 
tofore conducted as a Federally inspected slaughterhouse, 
approval having been given by the Health Department of 
the District of Columbia, the War Food Administration 
and the Department of Agriculture, as a Federally in¬ 
spected slaughterhouse, for a term of one year beginning 
on July 24, 1945, and ending July 23, 1946, at and for the 
rental of Fourteen Hundred Dollars ($1,400.00) per month 
during the first six months thereof and thereafter at and 
for the rental of Sixteen Hundred Dollars ($1,600.00) per 
month, payable in advance on the 24th day of each and 
every month of the term, provided, however, that at any 
time after the expiration of the first six months of said 
term, the lessee may terminate the tenancy by a thirty days’ 
notice, in writing, to the lessor. 

It is agreed between the parties hereto that the said 
Lease and tenancy shall include the use by the Lessee of the 
building, out-yard, the lot now owned by Mrs. Sophia 
Bro-wn described as Lot 31 in Square 327, all of the equip¬ 
ment, machinery and so forth including one 1942 model 
half-ton truck, refrigeration plant, motor and so on, now 
located or contained in the aforesaid premises or in any 
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wise connected with the conduct of or previously used in 
the aforesaid business. 

The Lessor hereby warrants that all of the aforesaid 
equipment is in working order, and that the premises and 
equipment will pass inspection by the necessary Federal 
and/or Municipal regulatory bodies and in the event said 
equipment or premises are not in satisfactory condition to 
comply with the regulations or orders of the aforesaid 
regulatory bodies that the Lessor will, at her own cost and 
expense, immediately do whatever is necessary to fully 
comply with all of the regulations and orders as aforesaid. 

It is specifically understood and agreed that the tenancy 
herein created and all of the terms of this agreement 
54 are subject to the transfer of the occupancy permit 
and all other such licenses or approval as may be 
required by the War Food Administration, Health Depart¬ 
ment, Department of Agriculture, Office of Price Admin¬ 
istration, local building inspector’s office, and any other 
Federal, State or local agency having jurisdiction over 
slaughtering in the District of Columbia, to enable the 
Lessee to operate said slaughterhouse business at the afore¬ 
said location fully and completely as contemplated by this 
Agreement. 

It being further understood and agreed between the 
parties that this lease is subject to the continuing approval 
of the aforesaid agencies, excepting disapproval resulting 
from any violation by the Lessee of any Government regu¬ 
lation. 

The Lessee agrees to be responsible for all repairs to 
the premises, machinery and equipment, truck, refrigera¬ 
tion plant, motors and so forth, which may be necessary 
during the term of this agreement; PROVIDED, that 
the Lessor shall make all repairs necessary to the roof of 
the aforesaid premises and the exterior of the building. 
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The Lessee promises and agrees to carry public liability 
and property damage insurance on the 1942 half-ton Ford 
truck as well as landlord and tenant’s public liability policy 
in connection with the leased premises to indemnify the 
owner against any and all claims and demands as a result 
of the operation of the aforesaid truck and in connection 
with the use and operation of the aforesaid premises. 

It is further agreed between the parties hereto that in 
the event the aforesaid building is substantially damaged 
by fire, tornado or other casualty so as to result in the 
suspension of the Lessee’s business that rent shall be 
abated for the period of time required to reconstruct or 
remodel the aforesaid building to its former condition. 

PROVIDED, That if the lessee shall fail to pay the said 
rent in advance as aforesaid, although there shall have been 
no legal or formal demand for the same, or shall neglect 
to pay the electricity, water rent or gas bills at the time 
and on the day when the same shall fall due and be payable 
as hereinbefore mentioned, or shall sublet or assign the 
said premises, or carry on any business therein except that 
of slaughterhouse aforesaid, without the written consent 
as aforesaid; or shall use the same for any disorderly or 
unlawful purpose, or break either of the aforesaid cove¬ 
nants, then, and in either of said events, this Lease, and all 
things herein contained, shall cease and determine, 
55 and shall operate as a Notice to Quit, the thirty days’ 
notice to quit being hereby expressly waived. And 
the said lessor, her heirs and assigns, shall and may pro¬ 
ceed to recover possession of said premises under and by 
virtue of the provisions of the Code of Law for the District 
of Columbia, to regulate proceedings in cases between land¬ 
lord and tenant. 
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AND IT IS FURTHER PROVIDED, That if, under the 
provisions of this lease, a seven days’ summons shall be 
served, and a compromise or settlement shall be made 
thereupon, it shall not constitute a waiver of any covenant 
herein contained. And the said lessee hereby agrees to 
deliver the premises in the same order in which they were 
received, usual w’ear and tear, fire and storm excepted, and 
it is also hereby agreed that no waiver of one breach of 
any covenant herein contained shall be construed to waive 
or in any manner affect the covenants of this Lease. 

IN WITNESS WHEREOF the parties hereto have here¬ 
unto set their hands and affixed their seals the day and 
year first hereinabove mentioned. 


.(SEAL) 

Sophia Brown 


DISTRICT GROCERY STORES, INC. 

By: .(SEAL) 

President 

Attest: 

.(SEAL) 

Secretary 


56 Motion of Brown Incorporated 

And 

Sophia R. Brown for Summary Judgment 

Come now the defendants, Brown Incorporated, a Mary¬ 
land Corporation and Sophia R. Brown, by their attorney 
of record, Hanserd K. Presley, and respectfully move this 
Honorable Court: 

(a) That it enter, pursuant to Rule No. 56 of the 
Federal Rules of Civil Procedure, a summary judgment 






49 


in favor of the defendants herein dismissing the action, 
on the ground that the plaintiff has raised no genuine issue 
to any material fact and that the defendants are entitled to 
a judgment as a matter of law; or, in the alternative 
(b) If summary judgment is not rendered in favor of 
the defendants upon the whole case or for all the relief 
asked, and a trial becomes necessary, that the Court, at 
the hearing of this motion, by examining pleadings and 
the evidence before it and by interrogating counsel, ascer¬ 
tain what material facts exist without substantial contro¬ 
versy and what material facts are actually and in good 
faith controverted, and thereupon make an order specify¬ 
ing the facts that appear without substantial controversy 
and directing such further proceedings in the ease as to 
this Honorable Court seems just and proper. 

This motion is based upon: 

Points 

1. Ownership of the property known as No. 1110 Mary¬ 
land Avenue, S. W., Washington, District of Columbia, 
claimed for Walter Brown & Sons, Inc., bankrupt, 
57 by the plaintiff’s allegation, “the said place of busi¬ 
ness having been acquired and specially remodeled 
for the bankrupt’s use and occupancy with money pro¬ 
vided by the bankrupt and Walter M. Brown, Sr., deceased, 
who was then the owner of all the capital stock of the 
bankrupt and an officer and director of the bankrupt, al¬ 
though title thereto was taken in the name of the defend¬ 
ant, Sophia R. Brown, who did not pay any part of the 
purchase price therefor or the cost of remodeling same.” 
This claim is without foundation; and the statements con¬ 
tained therein are incorrect. The said property was never 
purchased nor paid for by the said bankrupt and/or Walter 
M. Brown Sr., neither was the remodeling of the said prop¬ 
erty paid for by the said bankrupt and/or Walter M. 
Brown, Sr. However, were the alleged facts, as quoted 
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above from the plaintiff’s complaint, true, the bankrupt 
still would not be in position to claim the property. There 
is no resulting trust alleged; neither is there any founda¬ 
tion upon which to base a resulting trust. Also, the facts 
as alleged brings this point within the 11 statute of frauds. ’ ’ 
Further, the bankrupt from the date of its occupancy of 
the said property paid a monthly rental of $300.00—on an 
oral monthly agreement — to the defendant, Sophia R. 
Brown, up to the time it discontinued business operations— 
with the exception of a small arrearage which was due at 
that time. Had the bankrupt or Walter M. Brown, Sr., 
claimed ownership of the said property, it would have been 
entirely inconsistent for the bankrupt to pay rent for a 
period of approximately 15 years without asserting the 
said claim. The true facts concerning the ownership of 
the said property are set forth in the affidavit of the de¬ 
fendant, Sophia R. Brown, attached hereto. 

The plaintiff alleges in paragraphs 4, 5, and 6 certain 
facts relative to the leasing of the real property belonging 
to defendant, Sophia R. Brown, and the leasing of the 
equipment owned by the bankrupt, to the District Grocery 
Stores, Inc. This was done some months after the bank¬ 
rupt’s operations had been discontinued by its manager, 
Gilbert W. Barber, without authority, counsel, or instruc¬ 
tions from its board of directors; and without information 
being given to the defendant, Sophia R. Brown, that he 
intended so to do. The business was closed by the said 
manager in order to prevent being forced to deliver veal 
to the U. S. Government upon its requisition, which said 
veal was to be used by the men in the armed forces. 
The bankrupt and its manager, at the time the District 
Grocery Store discontinued business—and approximately 
a month thereafter, when they turned the property 
58 back to Sophia R. Brown—were so entangled in 
criminal proceedings in the District Court of the 
United States for the District of Columbia, that it was not 
consistent with sound judgment to make any effort to re- 
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open business in the name of the bankrupt. Several factors 
had to be considered, among these were,— 

(a) As stated in plaintiff’s allegations referred to 
above, the defendant, Sophia R. Brown, was the owner of 
practically all of the stock of the said bankrupt, and in 
addition thereto was—and is—the sole owner of the real 
property hereinabove referred to; and the differences be¬ 
tween the said owner and the former manager of the said 
bankrupt—Gilbert W. Barber—were such that it was 
wholly inconsistent with sound business judgment, if not 
impossible, to have considered him as a manager, had it 
been advisable to reopen business in the name of the bank¬ 
rupt. 

(b) The bankrupt had no money with which to open 
business. 

(c) The bankrupt owed over $6000.00 to the defendant, 
Sophia R. Brown, for money loaned, also, for money ad¬ 
vanced to cover “NSF” checks; and, further, the said de¬ 
fendant, Sophia R. Brown, was not in a position either 
physically, or financially, or from the standpoint of con¬ 
fidence in the said Gilbert W. Barber, to undertake again 
to finance the operations of business by the bankrupt. 

(d) As the sole owmer of the above-named real prop¬ 
erty, viz., 1110 Maryland Avenue, S. W., the defendant, 
Sophia R. Brown, could have at any time given the bank¬ 
rupt a 30-day notice to quit and vacate; and the said bank¬ 
rupt would have had no defense to a court proceedings, 
following the said notice, but would have had to vacate 
and move out. 

(e) Walter M. Brown, Jr., the said defendant’s son, 
who had never been connected with the bankrupt in any 
business capacity, was willing to lease the building, pur¬ 
chase the equipment and begin business for himself. This he 
did. The price paid for the equipment was ample, as is 
shown by the affidavit of the appraiser, Adam A. Wes- 


0 
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chler & Son, Inc., attached hereto. As a matter of fact, 
the equipment, except for use by a “going concern” would 
not have brought, nor would it now bring, the appraised 
price. 

The allegations contained in paragraph No. 7 of plain¬ 
tiff’s complaint need very little comment. The plaintiff 
alleges that the defendant, Sophia R. Brown, owned 98% 

1 of the stock of Walter Brown & Sons, Inc.; and 
59 further alleges that she disposed of the said stock 
without consideration. The majority of the shares 
of bankrupt’s stock, as a matter of fact, did belong to the 
said defendant, Sophia R. Brown; however, had she dis¬ 
posed of the said stock “without consideration,” or had she 
received a million dollars therefor, or had she received any 
price between the stated figure and no “consideration,” it 
could have made no difference in the status of the bankrupt. 
The stock belonged to the said defendant, Sophia R. Brown; 
and any price that she may have received therefor would 
still have been her sole property. 

The defendant, Sophia R. Brown, decided, during the 
legal entanglements into which the bankrupt had been 
thrown, to retire from the slaughterhouse business. True, 
as alleged in plaintiff’s complaint, paragraph No. 8, the di¬ 
rectors of the bankrupt held a meeting—which was a legal 
meeting; and in the said meeting, an action was taken 
authorizing the president both to sell the equipment at a 
properly appraised figure, and to deposit the money with 
the bankrupt; and, further, to file a petition in bankruptcy. 
These actions were consistent with the conditions of the 
bankrupt at the time, and with sound business sense. The 
former manager, Gilbert W. Barber, who had been replaced 
as a director at the regular annual meeting of the stock¬ 
holders of the bankrupt, refused, absolutely, to allow the 
new officers to inspect the records of the corporation, or to 
have access in any way to them. The bankrupt, and, also, 
Gilbert W. Barber, its former manager, are still, at this 
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time, entangled in said criminal litigation in the Special 
Court of Appeals. The allegations set forth in paragraphs 
No. 9 and No. 10 are invalid. The plaintiff alleges, “In con¬ 
sequence of the aforegoing transfers to the defendant, 
Brown Incorporated, the bankrupt could not resume the 
operation of its business • * *’ ’ This allegation is without 
foundation. The true reasons why the bankrupt could not 
reopen business are set forth above; and in addition thereto, 
the chief stockholder was in no way bound to continue the 
operation of the business, nor furnish the finances neces¬ 
sary to reopen, nor could she find a suitable man to manage 
the business had she authorized it to reopen. Her son, 
Walter M. Brown, Jr., who, as stated above, had never had 
any association with the bankrupt’s business operations, re¬ 
fused at that time to associate himself with the bankrupt 
for the purpose of assuming its obligations, in the criminal 
court, and otherwise. The said defendant, Sophia R. 
Brown, however, did need the income to be derived from 
the renting of the said real property; therefore, 
60 she rented it. 

There was no “good will,” in connection with the 
bankrupt on January 1946. The reasons therefor are 
obvious from the facts stated hereinabove. Good will, of 
necessity, is based upon honest dealings; excellent service; 
courteous management; and financial responsibility; to¬ 
gether with many other elements. Can we truthfully state 
that the bankrupt was possessed of the necessary attributes, 
on January 1946, to warrant the claim that its “good will” 
was of any value? 

The allegations contained in plaintiff’s paragraph No. 11 
are concisions of law and need no comment here. 

Again, in plaintiff’s paragraph No. 12, he alleges, “the 
defendant, Sophia R. Brown, who during the said period 
was the owner of all except 2 shares of capital stock of the 
bankrupt”. There are other allegations relative to cer¬ 
tain salary paid to the defendant, Sophia R. Brown, by the 
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corporation; but there are no allegations claiming that at 
the time the said salary was paid, the bankrupt was in an 
insolvent condition. Neither is there any mention made of 
the fact that had the said salary been allowed to accumu¬ 
late as profit, it would have been eligible for distribution 
by the directors to the defendant, Sophia R. Brown, as 
dividends. The fact that certain portions of salary had 
been paid to the defendant, Sophia R. Brown, were dis¬ 
allowed by the Internal Revenue for tax purposes, would 
not in any way affect her right to draw’ the salary. Also, 
it w’as the custom of the bankrupt, during its many years 
of occupancy of the property belonging to the defendant, 
Sophia R. Brown, to make the necessary repairs for the 
upkeep of the building, in addition to the rent which was 
paid, i There is no allegation either, that when these re¬ 
pairs were made the bankrupt was in an insolvent condi¬ 
tion. 

There is another allegation contained in plaintiff’s para¬ 
graph No. 12 w’hich reads, “On or about April 21, 1943, in 
consideration of the salary received by her as aforesaid and 
other good and valuable considerations, including monies 
expended theretofore and thereafter by the bankrupt for 
repairs to and maintenance of the said Lot 811, in Square 
327, known as 1110 Maryland Avenue, Southwest, District 
of Columbia, and in performance of promises then and 
theretofore made by her to devise the said real estate to 
the bankrupt at her death, the defendant, Sophia Brown, 
duly executed her last will and testament, whereby 
61 i she devised to the bankrupt the said Lot 811, in 
Square 327, known as 1110 Maryland Avenue, 
Southwest, in said city and district, in fee simple,”. The 
defendant, Sophia R. Brown, by her affidavit attached 
hereto states that she never executed any such will as 
alleged. 

Another allegation, also in paragraph No. 12, reads, 
“the fee simple title thereto then being in her name, free 
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and clear of any encumbrance” (referring to the said real 
property known as 1110 Maryland Avenue, S. W.). The 
defendant, Sophia R. Brown, is fully in accord with this 
statement; and she still holds title to the said real property 
(which is her sole property), I respectfully submit, clear 
of any encumbrances—even the encumbrance of a resulting 
trust, as claimed by inference in the plaintiff’s allegations. 

The defendant, Brown Incorporated, has paid fully for 
all of the assets received from the bankrupt; and knows of 
no other asset belonging to the said bankrupt. The bank¬ 
rupt’s books—now held by the trustee, and/or Gilbert W. 
Barber, may disclose assets not known to defendants, 
Sophia R. Brown and Brown Incorporated; about which 
the defendants are not in position to make comment. 

Hanserd K. Presley, 

Hanserd K. Presley, 

Attorney for the Defendants. 

I hereby certify that I have this 2d day of May, A. D. 
1947, mailed a copy of the above motion, together with 
affidavits, to Lawrence J. Mills, Jr., Esquire, Attorney for 
Thomas X. Dunn, Trustee of Walter Brown & Sons, Inc., 
Plaintiff, Tower Building, Washington, D. C., postage pre¬ 
paid. 

Hanserd K. Presley 
Hanserd K. Presley 

• • • • 


62 Affidavit in Support of Motion for Summary 

Judgment 

DISTRICT OF COLUMBIA, ss: 

I, Ralph A. Weschler, of Washington, District of Co¬ 
lumbia, being of full legal age, after being duly sworn ac¬ 
cording to law, upon my oath depose and say: That I am 
the Vice President and Secretary of Adam A. Weschler & 
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Son, Inc., a Corporation duly incorporated under the laws 
of the State of Delaware, and having its principal place 
of business at No. 905-9 “E” Street, N. W., Washington, 
District of Columbia; that the said Adam A. Weschler & 
Son, Inc., has for many years been the exclusive appraisal 
agency for the Bankrupt Court of the District of Columbia, 
and for the United States Marshal’s Office, of the District 
of Columbia; that the appraisals made by the said Adam 
A. Weschler & Sons, Inc., are accepted by the Federal Tax 
Agency, and by the District of Columbia Personal Tax 
Agency; that I have been appraising property for the said 
Adam A. Weschler & Son, Inc., for more than 25 years. 
I further depose and say that I was called upon by the 
attorney for Walter Brown & Sons, Inc., Hanserd K. 
Presley, to make an appraisal of the equipment, furniture, 
refrigeration, etc., contained in the premises known as No. 
1110 Maryland Avenue, S. W., Washington, D. C.; that 
the said Hanserd K. Presley, in the presence of Walter M. 
Brown, Jr., and Laird B. Scott, requested that I make the 
appraisal of the equipment on the basis of a “going con¬ 
cern”; that I made the appraiasl on the 18th of January, 
A. D. 1946, and that the appraisal of the said equipment 
was made on the basis of a “going concern”; that on the 
said basis I fixed the value of the said equipment at 
$6315.19; and that the said $6315.19 is a fair value of the 
said equipment. 

Ralph A. Weschler 
Ralph A. Weschler 

Subscribed and sworn to before me this 18th day of 
February, A. D. 1947. 

i Rena E. Presley 

Notary Public—D. C. 

My Commission expires 12/15/51 

• • • • 
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63 Affidavit in Support of Motion for Summary 

Judgment 

DISTRICT OF COLUMBIA, ss: 

Paul D. Kerman, of Washington, District of Columbia, 
being of full legal age, and after being duly sworn accord¬ 
ing to law, upon his oath deposes and says that he is the 
President of the District Grocery Stores, Inc., and that he 
was the President of the said company on July 24, 1945; 
that the District Grocery Stores, Inc. leased the property 
known as No. 1110 Maryland Avenue, S. W., Washington, 
District of Columbia, from Sophia R. Brown, on July 24, 
1945, for a term of one year with an option to cancel the 
said lease upon a 30-day notice after six months from the 
date thereof; that the said District Grocery Stores, Inc. 
used the said premises for a slaughterhouse until on, to-wit, 
December 15, 1945, at which time they discontinued busi¬ 
ness operations, due to the fact that the said slaughter¬ 
house business was not a paying proposition; that one 
month prior to the expiration of the above-mentioned-six- 
month period, the said District Grocery Stores, Inc. did 
exercise its option and cancelled its lease, which cancella¬ 
tion did take effect on January 23, 1946. 

Affiant further says that as a part of the proposition 
whereby the said District Grocery Stores, Inc. leased the 
said premises, and began the operation of a slaugterhouse 
business at the above-named address, it employed Gilbert 
W. Barber, who was the President, Treasurer, and General 
Manager of Walter Brown & Sons, Inc., -which formerly 
had operated a slaughterhouse business at the said 

64 address; that the contract of employment between 
the said District Grocery Stores, Inc. and the said 

Gilbert W. Barber contained a clause whereby it was agreed 
that the monthly salary of the said Gilbert W. Barber was 
to be $400.00; that, also, there was one paragraph which 
read, “The employer shall have the right at any time it 
sees fit to dispense with the services of the employee; how- 
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ever, it shall be required to pay to the employee the sum of 
Two Hundred Dollars ($200.00) per month nevertheless 
during the unexpired term of the lease and the operation 
of the slaughterhouse.”; that very shortly after the said 
Gilbert W. Barber began work for the said District Gro¬ 
cery Stores, Inc., it became very desirable for the District 
Grocery Stores, Inc. to discontinue the services of the said 
Gilbert W. Barber, it being more advantageous to the busi¬ 
ness to exercise the option and pay the $200.00 per month 
than to continue the employment of the said Gilbert W. 
Barber. 

Paul D. Kerman 

Paul D. Kerman 

Subscribed and sworn to before me this 26th day of 
February, A. D. 1947. 

Henry A. Long 
Notary Public—D. C. 

My Commission Expires 2-28-48 

• • • • 


65 Affidavit in Support of Motion for Summary 

Judgment 

STATE OF MARYLAND 
MONTGOMERY COUNTY 
ss: 

Sophia R. Brown, of Silver Spring, Montgomery County, 
Maryland, being of full legal age and after being duly 
sworn according to law, upon her oath deposes and says 
that she is one of the defendants in the above-captioned 
case; that she is the widow of Walter M. Brown, Sr.; that 
Walter Brown & Sons, Inc. discontinued business on, to-wit, 
March 16,1945, by order of its manager, Gilbert W. Barber, 
which action was taken without authority of the board of 
directors, and without the knowledge or consent of affiant. 
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who was the principal stockholder of said company; that 
the said Gilbert W. Barber discontinned business of the said 
Walter Brown & Sons, Inc. in order to prevent being re¬ 
quired to fill an order for veal which was requisitioned by 
the War Department of the United States; that, on, to-wit, 
the 4th day of July the said manager, Gilbert W. Barber, 
did again open for business, and slaughtered approximately 
104 calves and 4 lambs; that immediately thereafter, two 
representatives of the War Department called upon the 
said Walter Brown & Sons, Inc. whereupon, on, to-wit, the 
5th day of July the said Gilbert W. Barber did ship the 
said veal and lamb to the S. E. and sold the entire quan¬ 
tity to Sol Snyder of the Fairfax Super Market—again 
the said Gilbert W. Barber refused to fill any portion of 
the requisition by the War Department; and he again dis¬ 
continued the business operations of Walter Brown & Sons, 
Inc. 

Affiant further says that she is the sole owner of 
66 the property known as Lots 19 and No. 811, in Square 
numbered 327 in the District of Columbia, commonly 
known as No. 1110 Maryland Avenue, S. W.; that she 
purchased the said lot No. 19 with her own money, on, 
to-wit, November 15, 1930, and on, to-wit, May 19, 1931, 
she purchased the said lot No. 811; that no part of the 
purchase price of either of the said lots was furnished 
either by Walter Brown & Sons, Inc. or by Walter M. 
Brown, Sr.; that shortly after the purchase of the said 
property the said building was remodeled for the purpose 
of its being used as a slaughterhouse by Walter Brown 
& Sons, Inc.; that the cost of the remodeling was, also, 
paid for with the affiants own money, and that no part of 
the said cost was paid for by either Walter M. Brown, 
Sr. or by Walter Brown & Sons, Inc.; that from the date 
of the occupancy of the said property, Walter Brown & 
Sons, Inc. paid a monthly rental—on an oral monthly 
agreement—of $300.00 to your affiant for the use of the said 
property; that this rent was paid in full during the ap- 
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proximately 15 years the said property was used by the 
said Walter Brown & Sons, Inc., with the exception of a 
small arrearage which was due your affiant at the time 
the business of the said Walter Brown & Sons, Inc. was 
discontinued, as above outlined; and that at no time during 
which the said property was occupied by the said Walter 
Brown & Sons, Inc. did either Walter Brown & Sons, Inc. 
or Walter M. Brown, Sr. assert any claim of ownership of 
the said property, or any other claim to the said property 
except that of a monthly tenant. 

Affiant says that she never executed the will as alleged 
in the Trustee’s Complaint filed herein, or any other will 
devising the aforesaid real estate to Walter Brown & 
Sons, Inc. 

Further, affiant says that the personal differences which 
arose between the affiant and the said Gilbert W. Barber 
became so great that she was not able to stand the physical 
strain of continuing the said business relationship; that 
she became aware of the fact that, should she so continue, 
it would be both at the peril of her health and of her 
finances. Further, affiant has been informed that the profit 
for the operation of the said business of Walter Brown & 
Sons, Inc. for the year 1944 was $1402.91, and that the 
loss for the year 1945 was $16,797.01; that she has never 
been informed of the amount of the losses or profits of the 
business for any year prior thereto. Also, affiant says that 
the status of the criminal litigation into which the said 
manager, Gilbert W. Barber, and the corporation found 
themselves at the time the District Grocery Stores, 
67 Inc., discontinued business on, to-wit, the 15th of 
December, 1945, and the time of the expiration of 
their lease, which was on, to-wit, January 23, 1946, and, 
also, the status of the finances of the corporation—as best 
she could learn—, were such as to forbid an attempt to 
reopen for business. In addition, there was the fact of the 
strained relationship between her and the said Gilbert W. 
Barber, which could not be reconciled. 
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Again, affiant says that her son, Walter M. Brown, Jr., 
refused to become connected with the business of the said 
corporation, Walter Brown & Sons, Inc., in view of the con¬ 
dition of the said corporation as of January 16, 1946; that 
he at no time prior thereto had ever been connected with 
the business operations of the said corporation; but that 
he was willing to lease the said property and begin oper¬ 
ation of business for himself—this he did. 


Sophia R. Brown 
Sophia R. Brown 

I, Sophia R. Brown, have read the aforegoing affidavit 
by me subscribed, and the facts and things stated therein 
are true to my best knowledge and belief. 

Sophia R. Brown 
Sophia R. Brown 


Subscribed and sworn to before me this 2nd day of 
May, A. D. 1947. 


Rena E. Presley 
Notary Public—Maryland. 
My Commission Expires 5/5/47 


• • • • 


68 Affidavit in Support of Motion for Summary 

Judgment 

DISTRICT OF COLUMBIA, ss: 

Walter M. Brown, Jr., being of full legal age, after being 
duly sworn according to law, upon his oath deposes and 
says that he is the son of Sophia R. Brown, that he is the 
President of Brown Incorporated, a Maryland Corpora¬ 
tion; that he is the principal stockholder of the said cor¬ 
poration; that the said corporation was duly incorporated 
on the 20th day of November, A. D. 1945, by Walter M. 
Brown, Jr., Laird B. Scott, and Helen Pauline Brown— 
the wife of your affiant—; that the said three incorporators 
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are the directors and officers of the said corporation; that 
the said three persons named have held the offices of di¬ 
rectors, and president, vice president, and secretary and 
treasurer since the date of incorporation; that the said cor¬ 
poration was formed by your affiant principally for the pur¬ 
pose of operating a slaughterhouse business at No. 1110 
Maryland Avenue, S. W., Washington, District of Co¬ 
lumbia, and for conducting any other business provided for 
in the certificate of incorporation, should occasion arise 
therefor. 

Further, affiant says that he was never associated with 
Walter Brown & Sons, Inc. during the time of its business 
operations; that at the time Sophia R. Brown, owner of 
the majority of the shares of stock of the said corpora¬ 
tion, transferred her stockholdings to him, it was after the 
definite refusal by him to rent the property owned by the 
said Sophia R. Brown for the purpose of reopening busi¬ 
ness in the name of Walter Brown & Sons, Inc.; that 
69 the criminal entanglements of the corporation, the 
financial status of the corporation, and other draw¬ 
backs attached to the affairs of the said corporation were 
of such a nature that to attempt to reopen business oper¬ 
ations by the said Walter Brown & Sons, Inc. would have 
been an extremely hazardous undertaking—one which 
affiant would never consider. 

Again, affiant says that on, January 2, A. D. 1946, at 
10:00 o’clock a. m. in the District of Columbia, the regular 
annual meeting of the stockholders of the said Walter 
Brown & Sons, Inc. was held, and the following stock was 
voted: 2 shares of stock, by Gilbert W. Barber; 1 share of 
stock, by Walter M. Brown, Jr.; and 97 shares of stock, by 
Sophia R. Brown, by duly executed proxy; that at the said 
meeting Walter M. Brown, Jr., Helen Pauline Brown, and 
Hanserd K. Presley were elected to the office of directors 
of the said corporation by a vote of 98 to 2; that Gilbert 
W. Barber voted against the election of the said directors, 
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“with a strong oral protest against the election of the 
said directors.” That immediately after the election of 
the said directors a meeting was held and the following 
officers were elected: Walter M. Brown, Jr., for President 
and Treasurer; Hanserd K. Presley, for Vice President; 
and Helen Pauline Brown, for Secretary; that the Presi¬ 
dent, Walter M. Brown, Jr., made demand upon the former 
manager, president and treasurer, Gilbert W. Barber, that 
he turn over the books of the said corporation to the newly 
elected treasurer; that the demand was refused, and the 
said Gilbert W. Barber has never turned over the records 
of the said corporation to the duly elected treasurer; and, 
due to the fact that the newly elected officers never had the 
records available, it was not possible for them to ascertain 
the exact financial status of the said corporation—and 
therefore, they had to depend upon the correspondence re¬ 
ceived in the mail for an approximate total of liabilities 
owed by the said corporation. 

Affiant further states that, pursuant to authorization by 
the directors of Walter Brown & Sons, Inc. he obtained the 
services of Adam A. Weschler & Son, Inc. for the purpose 
of having the assets of Walter Brown & Sons, Inc. ap¬ 
praised; that the instructions given to Ralph A. Weschler 
were to appraise the said equipment on the basis of a 
“going concern”; that the appraisal figures of the said 
Adam A. Weschler & Son, Inc. were used for the purpose 
of disposing of the equipment belonging to the said Walter 
Brown & Sons, Inc. to Brown Incorporated; that the 
appraised value, $6315.19, was deposited in the bank 
70 to the account of Walter Brown & Sons, Inc. as the 
price of the said equipment, which was sold to Brown 
Incorporated; that the said $6315.19, plus the 3c credit 
balance, already in the bank, made the total of $6315.22, 
which constituted, as far as your affiant could ascertain, 
the entire assets of the said Walter Brown & Sons, Inc.; 
the said appraised value was $1491.76 in excess of the val¬ 
uation placed upon the said equipment by its former presi- 
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dent, general manager, and treasurer, the said Gilbert W. 
Barber; that the said $6315.22 is now in the possession of 
Thomas X. Dunn, the Trustee in bankruptcy of the said 
Walter Brown & Sons, Inc.; that, as stated above, affiant 
knows of no other assets belonging to the said Walter 
Brown & Sons, Inc. 

Further, the affiant says that on, to-wit, January 16, 
1946, the said Walter Brown & Sons, Inc. did not have a 
license to operate a slaughterhouse business at No. 1110 
Maryland Avenue, S. W., nor at any other place; that the 
license to operate a slaughterhouse business was owned by 
the District Grocery Stores, Inc.; that Walter Brown & 
Sons, Inc. did not transfer a license to the District Grocery 
Stores, Inc. but the said District Grocery Stores, Inc. pro¬ 
cured a new license after Walter Brown & Sons, Inc. had 
discontinued business operations and had abandoned the 
license under which they were authorized to operate a 
slaughterhouse business; that the said District Grocery 
Stores, Inc. discontinued the operation of a slaughterhouse 
business at the said address on, to-wit, December 15, 1945; 
that the said District Grocery Stores, Inc. transferred the 
said license to Brown Incorporated on, to-wit, January 14, 
1946, without any consideration therefor—none having 
been asked, neither did the District Grocery Stores, Inc. 
ever indicate to Brown Incorporated that they considered 
the license to be of any value to it; that Brown Incorpo¬ 
rated was granted a license on, to-wit, January 14, 1946, 
which covered the period of time to October 31, 1946, the 
time at which the said District Grocery Stores, Inc. license 
terminated; that, on to-wit, November 1,1946, a new license 
was issued to Brown Incorporated, which said license is in 
full force and effect until October 31, 1947; and that the 
District Grocery Stores, Inc. procured the first license to 
slaughter at 1110 Maryland Avenue, S. W., on August 1, 
1945, which said license terminated on October 31, 1945; 
the said District Grocery Stores, Inc. procured a new li¬ 
cense dated November 1,1945, to terminate, as stated 
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71 hereinbefore, on October 31, 1946; that the said 
District Grocery Stores, Inc. discontinued the oper¬ 
ation of a slaughtering business on December 15,1945, and 
thereafter the said license remained dormant until, on, 
to-wit, January 14,1946, at which time Brown Incorporated 
procured the transfer of the said license from the District 
Grocery Stores, Inc., without consideration being asked or 
given, as hereinbefore stated; that said license to District 
Grocery Stores, Inc. was numbered 23686, and the new 
license issued to Brown Incorporated, which covered the 
period of time from January 14, 1946, to October 31, 1946, 
was numbered 27531; that the license held now by Brown 
Incorporated is numbered 7849, dated November 1, 1946, 
to expire on October 31, 1947. 

That the District Grocery Stores, Inc. employed Gilbert 
W. Barber, and that very shortly thereafter they discon¬ 
tinued his employment; following the discharge, the con¬ 
duct of the said Gilbert W. Barber toward Sophia R. 
Brown became so antagonistic, and their interests became 
so adverse, that it became necessary for her to seek legal 
advice; and, as time went on, a reconciliation seemed im¬ 
possible; therefore, the said Sophia R. Brown decided to 
discontinue her connections entirely with the slaughtering 
business. 

Walter M. Brown, Jr. 

Walter M. Brown, Jr. 

I have read the aforegoing affidavit by me subscribed, 
and the facts and things stated therein are true to my best 
knowledge and belief. 

Walter M. Brown, Jr. 

Walter M. Brown, Jr. 

Subscribed and sworn to before me this 2d dav of Mav, 
A. D. 1947. 

Rena E. Presley 
Notary Public—D. C. 

My Commission Expires 12/15/51 
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72 Affidavit in Support of Motion for Summary 

Judgment 

DISTRICT OF COLUMBIA, ss: 

Laird B. Scott, being of full legal age, and after being 
duly sworn according to law, upon his oath deposes and 
says that on, to-wit, March 16, 1945, he was employed by 
Walter Brown & Sons, Inc.; that some time in March 1945, 
Gilbert W. Barber, the manager, treasurer, and president 
of Walter Brown & Sons, Inc., learned that there was an 
order issued by the United States Army requisitioning cer¬ 
tain veal carcasses from the said Walter Brown & Sons, 
Inc.; that the said Gilbert W. Barber told your affiant that 
he could not furnish the meat to the army without sustain¬ 
ing a loss; that, on to-wit, March 16, 1945, he ordered the 
plant closed; and, on the day before two Lieutenants from 
the United States Army came to 1110 Maryland Avenue, 
S. W., with papers to be served, but, not finding an officer 
of the corporation available, they went to the home of the 
said Gilbert W. Barber that night but failed to contact 
him, and again returned to the plant on the morning of 
March 16, leaving the papers with your affiant. That, on 
to-wit, July 4, the said Gilbert W. Barber ordered the plant 
reopened and slaughtered approximately 104 veal and 4 
lambs; that again the plant was visited by the officers of 
the United States Army; that, on to-wit, July 5, 1945, the 
said Gilbert W. Barber ordered the said veal and lamb 
shipped to the S. E., where the meat was sold to Sol 
Snyder of the Fairfax Super Market; that the said Gilbert 
W. Barber again ordered the plant closed; that the said 
plant has never again been reopened for business 

73 by the said Walter Brown & Sons, Inc. 

Affiant further says that when the District Gro¬ 
cery Stores, Inc. began the operation of a slaughterhouse 
at 1110 Maryland Avenue, S. W., in the month of August 
1945, he was employed by that company; that his employ¬ 
ment by the said company continued until the District Gro- 
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eery Stores, Inc. discontinued operating the slaughter¬ 
house, on to-wit, December 15, A. D. 1945; and that affiant 
was continued on the payroll of the District Grocery Stores, 
Inc. until after the place had been cleaned up and placed in 
readiness for vacating, which was on January 11, 1946; 
that, very shortly thereafter, he accepted employment with 
another company in the District of Columbia, and continued 
this employment until he was contacted by Walter M. 
Brown, Jr.; that said Walter M. Brown, Jr., interested 
affiant in the proposition of going into the slaughtering 
business with him as a member of the firm of Brown Incor¬ 
porated. 

Also, affiant says that he does not know of any assets 
belonging to Walter Brown & Sons, Inc., except that which 
was included in the appraisal, which was made by Adam 
A. Weschler & Son, Inc.—(unless some of the office equip¬ 
ment, etc., in Gilbert W. Barber’s home belonged to the 
said corporation; that he is not familiar with the facts 
concerning this said equipment). Affiant also says that he 
was present on many of the occasions when Gilbert W. 
Barber consulted the attorney whom he employed for him¬ 
self, Walter Brown & Sons, Inc., and Sophia R. Brown; 
that he is familiar with the conditions leading up to the 
severance of relations between said Gilbert W. Barber and 
Sophia R. Brown; that, based upon his personal knowledge 
of the conditions, he says a reconciliation between the said 
Gilbert W. Barber and Sophia R. Brown appeared im¬ 
possible. 

Affiant further states that he was never a stockholder 
nor an officer of the said Walter Brown & Sons, Inc., al¬ 
though he was employed by the said corporation from April 
to August 1942, at which time he obtained employment with 
the Bethlehem Steel Corporation and remained in its em¬ 
ploy until April 1944; that he again entered the employ¬ 
ment of the said Walter Brown & Sons, Inc. and remained 
until the plant was closed the second time, in July 1945. 
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Laird B. Scott 
Laird B. Scott 

74 I have read the aforegoing affidavit by me sub¬ 
scribed, and the statements and things contained 
therein are true to my best knowledge and belief. 

Laird B. Scott 
Laird B. Scott 


Subscribed and sworn to before me this 2nd day of May, 
A. D. 1947. 


Rena E. Presley 
Notary Public—D. C. 


75 Further Affidavit In Support of Motion for 

Summary Judgment 

DISTRICT OF COLUMBIA, ss: 

I, Laird B. Scott, after being duly sworn according to 
law, upon my oath depose and say: That immediately 
after Gilbert W. Barber closed the business of Walter 
Brown & Sons, Inc. at 1110 Maryland Avenue, S. W., 
Washington, D. C., he had the men, under my supervision, 
paint the lower part of the three cooler rooms, this in¬ 
cluded the protective paint covering for the side walls and 
sub-ceiling and the steel rails; and that we painted the 
steel rails on the killing floor, this occupied a period of 
approximately one week; and next following that Mr. Bar¬ 
ber had me take three men to 5th and Aspen Street, the 
home of his mother-in-law, and there we spent approxi¬ 
mately two weeks painting her house; that from this job 
we went to No. 306 Dale Drive, Silver Spring, Maryland, 
and painted the home of Mr. Barber’s brother-in-law, Mr. 
Edgar Hackman; that from this job we did several com¬ 
mercial jobs; and that for the next job we were sent to the 
summer home of Gilbert W. Barber, located on the Wico¬ 
mico River, where we spent approximately one week or ten 
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days in painting Mr. Barbels home and the roof of his 
bam. Further, affiant says that on the commercial jobs I 
personally collected the money for these jobs and 
76 turned it over to Gilbert W. Barber; and that I per¬ 
sonally bought the paint for these jobs on my own 
account at Hugh Riley’s Paint Store; and that I made no 
collection from the jobs done for Mr. Barber and his rela¬ 
tives ; but the men and I were paid our wages. And again, 
I state that when Brown Incorporated leased the premises 
known as 1110 Maryland Avenue, S. W., Washington, D. C., 
from Sophia R. Brown, and before business operations 
could be begun, it was necessary to make very substantial 
repairs to the building, including copper spouting on the 
front and back of the building, repairs to the roof, paint¬ 
ing the building from top to bottom, and other miscellaneous 
needed repairs, including repairs to the heater, at an ex¬ 
pense in the approximate amount of $1,200.00. 

Laird B. Scott 

Laird B. Scott 

I, Laird B. Scott, furnished the information for the above 
affidavits by me made; and have read same; and the state¬ 
ments contained therein are true. 

Laird B. Scott 

Laird B. Scott 

Subscribed and sworn to before me this 1st day of De¬ 
cember, A. D. 1947. 

Rena E. Presley 
Notary Public—D. C. 

• • * • 


77 Amended Motion of Brown Incorporated and 
Sophia R. Brown for Summary Judgment 

Come now the defendants, Brown Incorporated, a Mary¬ 
land Corporation, and Sophia R. Brown, by their attorney 
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of record, Hanserd K. Presley, and by this amendment to 
their former motion for summary judgment, respectfully 
move this Honorable Court: 

(a) That it enter herein, pursuant to Buie No. 56 of the 
Federal Rules of Civil Procedure, a summary judgment in 
favor of the defendants herein dismissing the complaint 
filed by Thomas X. Dunn, Trustee of Walter Brown & 
Sons, Inc. and the intervening complaint by Gilbert W. 
Barber, on the ground that the plaintiff and the inter¬ 
vener have raised no genuine issue as to any material facts 
and that the defendants are entitled to a judgment as a 
matter of law; or, in the alternative, 

(b) If summary judgment is not rendered in favor of 
the defendants upon the whole of the two actions, or for 
all of the relief asked, and a trial becomes necessary, that 
the Court, at the hearing of this motion, by examining the 
pleadings and affidavits and the evidence before it, and by 
interrogating counsel, ascertain what material facts are 
actually and in good faith controverted, and thereupon 

issue an order specifying the facts that appear with- 
78 out substantial controversy and directing such fur¬ 
ther proceedings in the case as to this Honorable 
Court may seem just and proper. 

Hanserd K. Presley, 

Hanserd K. Presley, 

Attorney for Brown Incorporated 
and Sophia B. Brown. 

• • • • 


79 Affidavit In Support of Motion for Summary 

Judgment 

STATE OF MARYLAND \ 

MONTGOMERY COUNTY/ SS: 

1 I, Sophia R. Brown, after being duly sworn according to 
law, upon my oath depose and say that the allegation set 
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forth in the intervener’s complaint, paragraph No. 2, that, 
“in order to induce the plaintiff, Gilbert W. Barber, to 
accept employment then offered to him by the bankrupt, 
promised and agreed that, if this plaintiff would accept 
such employment and remain with the bankrupt, he would 
transfer a one-half interest in the bankrupt to the plaintiff. 
In consideration thereof and the salary to be paid to him 
by the bankrupt, this plaintiff relinquished other permanent 
employment which he then had and accepted such employ¬ 
ment and remained with the bankrupt until the events here¬ 
inafter related.”, contains statements of facts of which I 
had never heard before their appearance in the intervener’s 
complaint filed herein; the said agreement was never pre¬ 
sented as a claim against Walter M. Brown, Sr., when his 
estate was settled. The said agreement of 1937, in which, 
as part of his compensation, Gilbert W. Barber was to 
receive one-half of the profits of Walter Brown & Sons, 
Inc., as far as I know, must have been lived up to— 
80 however, I have no personal knowledge along this 
line, as the said Gilbert W. Barber was the presi¬ 
dent, treasurer, general manager, and sole controller of the 
business records of the said Walter Brown & Sons, Inc. 
up to the time he discontinued the business operations of 
the said Walter Brown & Sons, Inc.; and he never at any 
time informed me of the amount of the profits of the said 
corporation, nor whether he was taking one-half of those 
profits as part of his compensation. Further, I depose and 
say that I have done nothing whatsoever, “in furtherance 
of the plan or scheme to cheat and defraud this plaintiff 
and the bankrupt,” as claimed in paragraph No. 11 of the 
intervener’s complaint; neither am I acquainted with any 
such “scheme”; also, I am not acquainted with any asset 
belonging to the said Walter Brown & Sons, Inc., except the 
3c which constituted the balance on deposit to the corpora¬ 
tion’s credit on April 18,1946, plus the $6,315.19, which was 
paid for the equipment belonging to the said bankrupt, 
which was also on deposit to the credit of the said bank- 
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nipt; and further, if the said bankrupt was, “rendered, * 
prostrate,” its prostrate condition was caused by none 
other than its manager, Gilbert W. Barber. Again, I say, 
upon reliable information, that at no time during the history 
of the occupancy of my property known as 1110 Maryland 
Avenue, S. W., Washington, D. C., did the said bankrupt 
own any real property, as claimed in paragraph No. 11 
of the intervener’s complaint. 

Sophia R. Brown 

Sophia R. Brown 

Subscribed and sworn to before me this 25th day of 
September, A. D. 1947. 

Rena E. Presley 
Notary Public—Maryland 


81 Motion to Advance 

Now comes plaintiff through his counsel and moves 
the Court to advance the trial of the above-entitled action, 
and for reasons states as follows: 

That the Trustee represents Brown & Sons, Bankrupt, 
which bankruptcy petition has been pending for more than 
a year. 

That the defendant corporation is operating with the 
equipment and under the license and lease of the bankrupt 
corporation, which is the gist of this action wherein plain¬ 
tiff asked for its return. 

Rather than to have a Receiver or Trustee appointed 
pending the action, plaintiff believes that it is desirable 
to have the cause advanced by trial. 

Lawrence J. Mills, Jr. 

Lawrence J. Mills, Jr. 

831 Tower Building 
Attorney for Plaintiff 
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I certify that I have this 14th day of October mailed 
a copy of the above Motion to Arthur J. Hilland, Esq., 
Shoreham Building, Washington 5, D. C. postage pre¬ 
paid; and to Hanserd K. Presley, Esq., 927 - 15th Street, 
N. W., Washington, D. C., postage prepaid. Attorneys for 
Defendants. 

Lawrence J. Mills, Jr. 

Lawrence J. Mills, Jr. 

• * • • 


82 Answer in Opposition to Motion to Advance 

The defendants, Brown Incorporated and Sophia 
R. Brown, by their attorney of record, Hanserd K. Presley, 
oppose the motion to advance the above-captioned cause for 
hearing, and the reasons therefor are: 

1. There are motions to be disposed of before the case 
is ready for hearing, and they are: 

(a) The motion, together with the amended motion, for 
summary judgment; 

(b) A motion to strike, by Sophia R. Brown, Defend¬ 
ant; 

(c) A motion to strike, by Gilbert W. Barber, Inter¬ 
vener ; and, 

(d) Also, there is a motion filed by Sophia R. Browm, 
Defendant, for leave to amend her answer. 

2. A stipulation was made and filed herein on October 
1, w’hereby it was agreed among the lawyers in this case, 
viz.—Lawrence J. Mills, Jr., for the plaintiff, Thomas X. 
Dunn, Trustee; Arthur J. Hilland, for the Intervener, Gil¬ 
bert W. Barber; and Hanserd K. Presley, for the defend¬ 
ants, Sophia R. Brown and Brown Incorporated, that the 
time for answering the amended motion for summary 
judgment “shall be extended until disposition has been 
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made of the motion to strike, filed herein by Sophia E. 

Brown. ’ ’; and all of the above-named attorneys 
83 signed this stipulation. Also, the time given Gilbert 
W. Barber for answering the motion to strike, by 
Sophia E. Brown, is set for October 26, 1947. 

3. Neither Lawrence J. Mills, Jr., Esq., attorney for 
the plaintiff, Thomas X. Dunn, Trustee, nor Arthur J. 
Hilland, Esq., attorney for the intervener, Gilbert W. Bar¬ 
ber, have filed answers to the motion for summary judg¬ 
ment. 

4. The defendant, Brown Incorporated, is not, as stated 
in the motion to advance, “operating with the equipment 
and under the license and lease of bankrupt corporation,”. 
The bankrupt, Walter Brown & Sons, Inc. never at any 
time occupied the premises referred to under a “lease”— 
the said bankrupt did occupy the said premises under an 
oral monthly agreement from the owner, Sophia E. Brown, 
for approximately fifteen (15) years; and the said bankrupt 
had no license to do business at the time it was ad¬ 
judged a bankrupt Brown Incorporated occupies the said 
premises under a lease from the owner, Sophia E. Brown, 
and procured its own license to do business; also, the said 
equipment was purchased and paid for by Brown Incor¬ 
porated and the full value thereof is in cash and in the 
possession of Thomas X. Dunn, Trustee, plaintiff herein. 
The said “license” follows the said premises which, as 
stated above, is owned by Sophia E. Brown, and no one but 
the occupant of the said building can procure the said li¬ 
cense. 

! 5. Thomas X. Dunn, Trustee, plaintiff, represents the 
creditors of Walter Brown & Sons, Inc., but not Walter 
Brown & Sons, Inc. 

Hanserd K. Presley, 

Hanserd K. Presley, 

Attorney for the Defendants, 
Brown Incorporated and 
Sophia E. Brown. 
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I hereby certify that copies of the aforegoing Answer, 
together with points and authorities, was mailed, postage 
prepaid, to Arthur J. Hilland, Esq., Shoreham Building, 
Washington, D. C., and Lawrence J. Mills, Jr., Esq., 
Tower Building, Washington, D. C., this 22nd day of 
October, 1947. 

Hanserd K. Presley, 

Hanserd K. Presley, 

• • • • 


84 Order Sustaining Motion to Advance 

This action came on to be heard upon the motion 
of the plaintiff Thomas X. Dunn, Trustee, to advance the 
trial of the above-entitled action, and thereupon, upon con¬ 
sideration thereof, it is, by the court, this 12th day of 
November, 1947, adjudged as follows: 

That said motion to advance the trial of this action be 
and the same is hereby sustained and the Assignment 
Commissioner is hereby directed to calendar this action for 
trial on November 19, 1947. 

Matthew F. McGuire 

85 Pretrial Proceedings 
STATEMENT OF NATURE OF CASE: 

This is an action by the Trustee in bankruptcy on behalf 
of the plaintiff and all other creditors of said bankrupt 
corporation to recover assets of the bankrupt which have 
been transferred to the defendant, Brown Incorporated, 
in alleged fraud of creditors and to require, among other 
things, an accounting of any and all business resulting 
from the use, occupancy and control of bankrupt’s alleged 
assets and for a money judgment on all profits resulting 
therefrom and for other relief. 
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The plaintiff seeks also to establish right, title and in¬ 
terest of the bankrupt in certain real estate alleged to be 
an asset thereof. Plaintiff also seeks to force the defend¬ 
ant, Sophia Brown, to perform the terms and provisions 
of her agreement made July 24, 1945. 

Summary of Claims of Intervening Plaintiff, Gilbert W. 
Barber: The Intervening plaintiff, Gilbert W. Barber, joins 
in the allegations and prayers of the original complaint and 
makes the same a part of his complaint. In addition, he 
prays the court to determine, establish and liquidate the 
nature and extent of his rights and claims against and in¬ 
terests in the bankrupt corporation, growing out of his 
contract for permanent employment with the bankrupt cor¬ 
poration, and his contract with the bankrupt corporation 
entitling him to “receive as his share of said business an 
amount equal to 50% of the net profits of said corporation 
in addition to his salary” so that his claims against the 
bankrupt corporation will be provable claims in the bank¬ 
ruptcy proceeding under the Bankruptcy Act. He further 
claims damages from the defendant, Sophia R. Brown, for 
her breaches of contracts with him (1) to surrender posses¬ 
sion and control of certain real estate and slaughterhouse 
equipment to the bankrupt corporation in accordance with 
a contract of July 24, 1945, (2) to devise the real estate 
to the corporation and (3) to bequeath 64 of her 98 shares 
of the capital stock of the corporation to him in accord¬ 
ance with an agreement of April 21, 1943. His complaint 
also contains a prayer for general relief. 

The defendants deny plaintiff’s and intervener’s allega¬ 
tions. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that 
the subsequent course of this action shall be gov- 
86 emed by the following stipulations unless modified 
by the Court to prevent manifest injustice: 
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1. That the agreement between Sophia Brown, Walter 
Brown and Sons, Inc. and Gilbert W. Barber dated July 
24, 1945, being plaintiff’s Exhibit A, be admitted to evi¬ 
dence without formal proof. 

2. That the lease agreement dated July 24,1945 between 
Sophia Brown and District Grocery Stores, Inc. be admitted 
into evidence without formal proof. 

3. That defendant, Brown Incorporated, was duly incor¬ 
porated on November 20, 1945 in the State of Maryland 
by Walter M. Browm, Jr., Laird B. Scott and Helen Pauline 
Browm; that said three incorporators are directors and 
officers of said corporation; that the three persons above- 
named have held the offices of Director and President, Vice- 
President and Secretary, and Treasurer since the day of 
incorporation; that Walter M. Brown, Jr. is the largest 
stockholder in the said corporation. 

4. That on January 2, 1946, a Stockholders meeting of 
Walter Brown and Sons, Inc. was held at 10:00 A.M.; that 
at said meeting there appeared Walter M. Brown, Jr. 
owner of one share of stock and Hanserd Presley, attorney 
for the bankrupt, who held ninety-seven shares of stock 
in the bankrupt by proxy of Sophia Brown, the owner 
thereof; that at said meeting and the following Directors 
meeting Walter M. Brown, Jr., Helen Pauline Brown, his 
wife, and Hanserd K. Presley were elected directors and 
officers of the bankrupt corporation; that Gilbert Barber, 
who was hitherto President, Treasurer and Manager of the 
bankrupt corporation, was present but not elected to any 
office. 

5. That the defendant, Sophia Brown, transferred all of 
her majority stock interest, to-wit 95 shares, in the bank¬ 
rupt corporation to Walter M. Brown, Jr., on February 
4, 1946, one share to her daughter-in-law, Helen Pauline 
Brown, on January 2,1946, and one share to her attorney, 
Hanserd K. Presley, on January 2,1946. 
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6. That the minutes of the special meeting of the Board 
of Directors of Walter Brown and Sons, Inc., held at 4:00 
P.M., April 12, 1946 at Washington, D. C. be admitted into 
evidence without formal proof; also those of Jan. 31, 1946. 

7. That the agreement of lease between defendant, 
Sophia Brown, and defendant, Brown Incorporated, dated 
February 1, 1946 be admitted into evidence without formal 
proof. 

8. That Walter M. Brown, Sr., died December 6, A. D. 
1939. 

Dated Nov. 14,1947 

Matthew F. McGuire 
Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Lawrence J. Mills, Jr. 

Attorney for Plaintiff 

Arthur J. Hilland 

Attorney for Plaintiff, Gilbert W. Barber. 

H'anserd K. Presley 
Attorney for Defendants 

• • • • 


87 Motion for Continuance 

Come now the defendants, Sophia R. Brown and 
Brown Incorporated, by their attorney of record, Hanserd 
K. Presley, and move this Honorable Court to issue an 
order herein continuing the above-captioned case for hear¬ 
ing until the defendant, Sophia R. Brown, is physically 
able to either appear in Court or to have her deposition 
taken; and for reason therefor say: 
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(a) That the defendant, Sophia R. Brown, is very ill 
at the present time and is not able to either appear in 
Court or to have her deposition taken. 

(b) The certificate of her physician, J. Marion Bank- 
head, M. D., is attached hereto and made a part hereof. 

Hanserd K. Presley, 

Hanserd EL Presley, 

Attorney for Defendants, 
Sophia R. Brown and 
Brown Incorporated. 

I hereby certify that I have this 14th day of November, 
1947, personally delivered a copy of the above Motion, to¬ 
gether with Points and Authorities, to the offices of Arthur 
J. Hilland, Esq., Shoreham Building, Washington, D. C., 
and Lawrence J. Mills, Esq., Tower Building, Washington, 
D. C. 


Rena E. Presley 
Rena E. Presley 
Secretary to Hanserd K. 

Presley. 


88 Exhibit “A” 

J. Marion Bankhead, M. D. 

9601 Sutton Place 
Silver Spring, Md. 

November 13, 1947 

To whom it may concern: 

This is to certify that Mrs. Sophia R. Brown has been 
under my professional care for the past several years. 
Her illness is due to high blood pressure, and there have 
been quite a few times when I feared that she might have 
a cerebral hemorrhage (stroke). 

In spite of treatment her condition has become pr ogres- 
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sively worse and at times her blood pressure becomes 
very high, especially when she becomes excited or placed 
under excessive nervous tension. During the past six 
months she has begun to show signs of weakness of the 
heart muscle, most noticeable of which are a large amount 
of swelling of her feet and legs extending almost to her 
knees, and shortness of breath. These are much worse 
when she does not spend a considerable part of the day 
lying down. 

I feel very strongly that Mrs. Brown should not attend 
court because of the danger that she might have a cerebral 
hemorrhage due to the excitement and nervous tension 
under which she would be placed, and it is also very im¬ 
portant that she not be on her feet for any great length 
of time. 

Yours truly, 

J. Marion Bankhead, M. D. 

J. Marion Bankhead, M. D. 

Thomas J. Dietle, Notary Public 

My comm, expires May 2, 1949 

• • • • 


106 Motion for Temporary Receiver 

The plaintiffs respectfully move the Court to ap¬ 
point a temporary receiver or receivers to take possession 
and control of and to operate, pending the final disposition 
of this action, the slaughterhouse and wholesale meat busi¬ 
ness now being operated in the name of the defendant, 
Brown Incorporated, a Maryland Corporation, in and upon 
the premises known as 1110 Maryland Avenue, Southwest, 
Washington, District of Columbia, and formerly operated 
by the bankrupt Walter Brown & Sons, Inc., a District of 
Columbia corporation, and as grounds therefor says: 

(1) The said business is being and, since on or about 
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February 1, 1946, has been operated by a new corpora¬ 
tion; namely, the said Brown Incorporated, which was or¬ 
ganized to succeed the bankrupt Walter Brown & Sons 
Inc., and which took the latter’s assets under transfers 
which are void for fraud against the bankrupt’s creditors 
represented by the plaintiff trustee, including the United 
States, and for fraud against the plaintiff, Gilbert W. 
Barber. 

(2) The defendant, Sophia R. Brown, because of illness, 
is unable to appear for trial or to have her deposition taken 
and it is not now known when she will be able to do so, as 
shown by her motion for a continuance filed herein. 

(3) And for other reasons apparent of record. 

Lawrence J. Mills, Jr. 

Lawrence J. Mills, Jr. 
Attorney for Plaintiff, 
Thomas X. Dunn, Trustee 

Arthur J. Hilland 
107 Arthur J. Hilland 

Attorney for Plaintiff, 
Gilbert W. Barber 

Service of a copy of the foregoing motion and the at¬ 
tached points and authorities in support thereof is hereby 
acknowledged this 19th day of November, 1947. 

Hanserd K. Preslev, 

Hanserd K. Presley, 

Attorney for Defendants 

• • • • 


108 Plaintiff’s Answer to Counterclaim Filed 
by Defendant Sophia R. Brown 

Plaintiff answering alleges that this Court has no juris¬ 
diction over the subject matter of the counterclaim filed 
by the defendant in this proceeding, and further alleges 
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that the disposition of this claim against the Bankrupt, as 
set forth in Defendants ’ counterclaim,'is within the ex¬ 
clusive jurisdiction of the Referee in Bankruptcy for 
determination. 

Thomas X. Dunn 
I Thomas X. Dunn 

Trustee 

Lawrence J. Mills, Jr. 

831 Tower Building 
Washington 5, D. C. 

Attorney for Plaintiff 

• • • • 


109 Affidavit of Gilbert W. Barber 

District of Columbia: SS: 

Gilbert W. Barber, being first duly sworn, on oath says 
that during the calendar year 1944 the defendant Sophia 
R. Brown received rent, interest and compensation from 
Walter Brown & Sons, Inc. as follows: 

Rent for 12 months @ $300.00 monthly. $ 3,600.00 

Interest on $6,000.00 Loan @4% 

April 1,1944.$120.00 

October 1, 1944 . 120.00 


Total . 240.00 

Weekly Salary as Vice President and 
Director 

52 weeks @ $80.00 . 4,160.00 

Additional compensation as Vice President and 
Director, by checks to her order drawn on 
the McLachlen Banking Corporation, South¬ 
west Branch, as follows: 
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Date 

Amount 

10/7/44 

$ 800.00 

10/14/44 

800.00 

10/21/44 

800.00 

10/28/44 

800.00 

12/20/44 

2,400.00 

12/30/44 

800.00 


Affiant further says that during the year 1944, 
Walter Brown & Sons, Inc. withheld and paid, 
on behalf of the defendant Sophia R. Brown, 
Federal Income Taxes of $1,600.00. 

Affiant further says that during the calendar 
year 1945 the defendant Sophia R. Brown re¬ 
ceived money from Walter Browns & Sons, Inc. 
and from District Grocery Stores, Inc. under 
the agreement and lease dated July 24,1945, filed 
as an exhibit in this action, as follows: 

January 30, 1945, cash deposited in Mrs. 
Brown’s personal checkings account in the 
McLachlen Bank, Southwest Branch on 

account of rent.. 

March 15, 1945, another cash deposit on 

account of rent__ 

May 7, 1945, by check #409 on account of 

rent . 

Weekly salary from January 1, 1945, 
through June 30,1945, 26 weeks @ $80.00 .. 
March 24, 1945, check to order of Sophia 

R. Brown . 

June 26, 1945, check to order of Sophia R. 

Brown . 

Six months interest on $6,000.00 Note @ 4%, 
paid in cash March 14,1945. 


$ 6,400.00 
$14,400.00 


900.00 

300.00 

100.00 

2,080.00 

1.671.50 

1.328.50 


120.00 
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i Rent from District Grocery Stores, Inc. for 

the period July 24,1945 to January 24,1946 5,400.00 

Total .$11,900.00 

111 Affiant further says that when the business of 
Walter Brown & Sons, Inc. was temporarily sus¬ 
pended on March 16, 1945, its employees were retained on 
its pay roll and until on or about April 28, 1947, they were 
engaged in painting, cleaning and repairing the building, 
equipment and machinery at, in and upon premises known 
as 1110 Maryland Avenue, Southwest, Washington, D. C. 
the benefit of which, in view of subsequent events shown 
by the record herein, has been received by the defendants 
herein. 

Gilbert W. Barber 
Gilbert W. Barber 

Submitted and sworn to before me this 25th day of No¬ 
vember, 1947. 

Mary V. Judge 
Notary Public 

i „ District of Columbia 

My Commission expires July 31, 1950 

Arthur J. Hilland 
Attorney for plaintiff 
Gilbert W. Barber 
Shoreham Building 
Washington, D. C. 

Service of a copy of the foregoing affidavit is hereby 
acknowledged this 25th day of November, 1947. 


Hanserd K. Presley 
Hanserd K. Presley 
Attorney for defendants 
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112 Order Appointing Temporary Receiver 

This action came on to be heard at this term, and 
thereupon, upon consideration thereof, it is by the court 
this day of December, 1947, adjudged as follows: 

1. That the plaintiffs ’ motion for the appointment of 
a temporary receiver, filed herein, be and the same is 
hereby sustained. 

2. That Stanley Suydam, Esq., be and he is hereby 
appointed temporary receiver to take possession and con¬ 
trol of and to operate, pending the final disposition of this 
action, the slaughterhouse and wholesale meat business 
now being operated in the name of the defendant, Brown 
Incorporated, a Maryland corporation, in and upon the 
premises known as 1110 Maryland Avenue, Southwest, 
Washington, District of Columbia, and formerly operated 
by the bankrupt, Walter Brown & Sons, Inc., a District of 
Columbia Corporation; provided, however, that before tak¬ 
ing possession and control thereof and entering upon the 

performance of his duties, said temporary receiver 

113 shall file an undertaking, with surety to be approved 
by the court, in the maximum penalty of Ten Thou¬ 
sand Dollars ($10,000.00) conditioned for the faithful per¬ 
formance of his trust. 

H. M. SCHWEINHATJT 

Justice 

O Q O • 


% 




BRIEF ON BEHALF OF 


IN THE 


Disteict ° F C ° L ™ BU - 

. : ftt&'MAR 3yK--> : 

No. 9738 | % 

Tv 

A - 

» % •■■ / v. -j * v • •* 

BROWN, INC., a Maryland corporation, and 
SOPHIA R. BROWN, Appellants, 


THOMAS X. DUNN, Trustee -of Walter Brown and Sons, 

■* , ' 

Ino, a District of Columbia Corporation, a Bankrupt, 
and GILBERT W. BARBER, Appellees. 


Appeal from the District Court of the United States for the 


District of Columbia. 

~ - . ' 


■ > Aeteltjb J. Hilland, 


• v . i 


Attorney foi\ Appellee Barber, ; v 
Shoreham Building, 

Washington 5, D. C. 


PworSnov S. Adams. Wassxkctov. D. C 


O \ 


■ 3 > r~ 


- ■ , V -• * t.. : 


■ - - >- 

.. ' ! ■ •! 

- !> 


S„> ./ ‘ « W*'* i ■ 

^ > • ' - \ 

■W- - - . .-f - 








INDEX TO BRIEF 


Page 

Counter-Statement of the Case. 1 

Summary of Argument. 2 

Argument. 2 

1. The order appealed was not against the Appellant 

Sophia R. Brown. 2 

2. The order appealed was passed upon probable 

cause and prima facie proof of right in the appel¬ 
lees and the District Court did not abuse its dis¬ 
cretionary power. 3 

Conclusion . 7 

CITATIONS 

Barber v. Wilds, 33 App. D. C. 150, 155. 7 

Clark v. Bradley, 6 App. D. C. 438. 3, 7 

Evans v. Bell, 49 App. D. C. 238, 241. 7 

Hurwitz v. Hurwitz, 78 App. D. C. 70, 136 F. (2d) 800 . 7 












IN THE 


United States Couit of Appeals 

District of Columbia. 


No. 9738. 


BROWN, INC., a Maryland corporation, and 
SOPHIA R. BROWN, Appellants , 

v. 

THOMAS X. DUNN, Trustee of Walter Brown and Sons, 
Inc., a District of Columbia Corporation, a Bankrupt, 
and GILBERT W. BARBER, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE BARBER. 


COUNTER-STATEMENT OF THE CASE. 

An accurate analysis of the essential facts, with appro¬ 
priate references to the record, appears in the argument 
For that reason the facts are not reviewed here. However, 
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this omission is not an admission that the appellants’ state¬ 
ment of the case is free of inaccuracies and omissions nor 
an admission that all it contains is relevant to this appeal. 

SUMMARY OF ARGUMENT. 

1. The Appellant Sophia R. Brown has no standing be¬ 
fore this court on this appeal. The order was not against 
her. It was the business being operated by the Appellant 
Brown Incorporated, a Maryland corporation, that was 
placed in temporary receivership. 

2. The District Court has power to pass temporary re¬ 
ceivership orders “upon probable cause and prima facie 
proof of right in a complainant.” The record conclusively 
sustains the charges of fraud in the original and interven¬ 
ing complaints. The appellants not only defrauded credi¬ 
tors of Walter Brown & Sons, Inc. but also defeated the 
jurisdiction of the bankruptcy court to control and super¬ 
vise the disposition of the bankrupt’s assets. The bank¬ 
rupt’s business was threatened to continue for a further 
period of unknown duration in the unfettered hands of a 
corporate stranger which had obtained it through a ma¬ 
neuver that defeated the jurisdiction of the bankruptcy 
court and hindered, delayed and defrauded creditors, in¬ 
cluding the United States. In these circumstances, the Dis¬ 
trict Court did not abuse its discretionary power to appoint 
a temporary receiver as a conservation measure. 

ARGUMENT. 

1. The order appealed was not against the Appellant 

Sophia R. Brown. 

The Appellant Sophia R. Brown has no standing before 
this court on this appeal. The order appealed was not 
against her. It was the business being operated by the Ap¬ 
pellant Brown Incorporated, a Maryland corporation, that 
was placed in temporary receivership. (App. 85) The 
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motion for a temporary receiver was directed solely to that 
business. (App. 80) 

2. The order appealed was passed upon probable cause and 
prima facie proof of right in the appellees and the Dis¬ 
trict Court did not abuse its discretionary power. 

The decision of this court in Clark v. Bradley , 6 App. 
D. C. 438, affirms the discretionary power of the justice 
holding the equity court to pass temporary receivership 
orders “upon probable cause and prima facie proof of 
right in a complainant. ’ ’ In that case, this court said: 

“The appointment of a receiver pending a suit is a 
purely conservative measure, very different in its ef¬ 
fect from such an appointment upon final hearing. In 
the latter case it is a proceeding practically for the 
purpose of execution after ultimate adjudication of 
right in the party for whose benefit the appointment is 
made; but the purpose of the appointment of a receiver 
pending a suit is merely to preserve a fund, which is 
in danger of being lost or wasted, for the benefit of 
the persons to whom it may be ultimately adjudged 
to belong. Greater discretion, therefore, is allowed to 
the court in the one case than in the other. We may 
say that probable cause would be sufficient ground for 
the appointment of a receiver during a suit, while 
satisfactory proof of right would be required to justify 
such an appointment upon final hearing. It is a con¬ 
sequence of this greater discretion that is reposed in 
the justice holding the court of equity with reference 
to the interlocutory proceeding as distinguished from 
the final adjudication, that, under the ordinary rules 
of procedure, no appeal is allowed from orders ap¬ 
pointing receivers during the pendency of suits. And, 
while under the act of Congress which created this 
court, appeal is now allowed from such interlocutory 
orders, we do not understand that this right of appeal 
modifies in any manner the discretionary power of the 
justice holding the equity court to pass such orders 
upon probable cause and prima facie proof of right in 
a complainant. Nor do we understand that our juris¬ 
diction on appeal is less discretionary, or that we 
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should not indulge all possible presumption in favor 
of the propriety of the action of the court below in 
the order which it makes. Indeed, we think that it 
should be made very clear and manifest to us that 
there is impropriety in that order before we attempt 
to interfere with the discretion that must continue to 
be vested in the court of equity.” 

The first ground of the motion for the appointment of a 
temporary receiver was as follows: 

“ (1) The said business is being and, since on or about 
February 1, 1946, has been operated by a new cor¬ 
poration ; namely, the said Brown Incorporated, which 
was organized to succeed the bankrupt Walter Brown 
& Sons, Inc., and which took the latter’s assets under 
transfers which are void for fraud against the bank¬ 
rupt’s creditors represented by the plaintiff trustee, 
including the United States, and for fraud against the 
1 plaintiff, Gilbert W. Barber. ” (App. 80) 

1 The record conclusively sustains this ground of the mo¬ 
tion. In fact, affidavits and points and authorities filed by 
and on behalf of the appellants, and the reasonable infer¬ 
ences to be drawn therefrom, prove the charges of fraud 
in the original and intervening complaints. In this con¬ 
nection, attention is called to the fact that simultaneously 
^ith the hearing of the motion for a temporary receiver, 
Justice Schweinhaut heard and overruled the appellants’ 
motion for a summary judgment. Thus, the order appoint¬ 
ing a temporary receiver did not result from a mere cursory 
consideration of the original and intervening complaints 
but from a mature consideration of and after a full pres¬ 
entation of all the appellants’ supposed defenses presented 
through their answers, exhibits, affidavits, points and au¬ 
thorities and oral arguments on two occasions and after 
the justice had taken the matter under advisement. 

The record shows that in July, 1945, the Appellant 
Sophia Brown, who was its principal stockholder, got pos¬ 
session and control, in her individual capacity, of the ma- 
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chinery, furniture, equipment and place of business of 
Walter Brown & Sons, Inc. (App. 3) She was under a 
contractual obligation to return the same to that corpora¬ 
tion in January, 1946 (App. 11), but did not do so (App. 4) 
and, instead, had the corporation, which she controlled 
through her ownership of 98% of the stock (App. 77), 
change its officer and director personnel (App. 77) and 
then had the new directors (her attorney, her son and her 
daughter-in-law) release her from that contractual obliga¬ 
tion, without any consideration. (App. 33) She then trans¬ 
ferred all her stock to her attorney, her son and daughter- 
in-law (App. 77) and, on April 12, 1946, they, as the new 
board of directors, authorized the sale, for $6,315.19, of all 
the assets of the corporation to the Appellant Brown In¬ 
corporated, which had then recently been organized by her 
son, her daughter-in-law and one Laird B. Scott, a former 
employee of Walter Brown & Sons, Inc. (App. 5, 77) At 
the same directors’ meeting, they authorized voluntary 
bankruptcy proceedings. (App. 5) Following that meeting 
they consummated the sale to the Appellee Brown Incorpo¬ 
rated and then filed a voluntary petition in bankruptcy on 
behalf of Walter Brown & Sons, Inc., which had profitably 
operated the business involved since 1908. (App. 2 and 6) 
(The record shows that in 1944 the Appellant Sophia 
Brown, although inactive, received through the corpora¬ 
tion $16,000.00 and in 1945,—$11,900.00. See App. 83-84.) 
Thus, they not only defrauded creditors but defeated the 
jurisdiction of the bankruptcy court to control and super¬ 
vise the disposition of the bankrupt’s assets. 

In the meantime, the Appellant Sophia Brown, who held 
title to the place of business in her individual name al¬ 
though it was paid for with funds of Walter Brown & Sons, 
Inc. (App. 3) had leased it to the successor corporation, 
Brown Incorporated. (App. 4) Consequently, they 
stripped the corporation of its machinery, equipment, fur¬ 
niture, place of business and the business itself. 

A reading of the “Points” in support of the appellants’ 
original motion for summary judgment, beginning with the 
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last sentence on page 50 of the Appendix and continuing 
through paragraph (a) on page 51, and a consideration of 
the reasonable inferences to be drawn therefrom, will lead 
one to the conviction that two of their purposes were (1) to 
hinder, delay and defraud the United States in the crim¬ 
inal proceedings pending in the District Court against 
Walter Brown & Sons, Inc. and (2) to hinder, delay and 
defraud the Appellee Barber, who had been employed by 
the corporation for more than twenty years and who had a 
contract with the corporation and the Appellant Sophia 
Brown entitling him to one-half of the corporation’s net 
profits in addition to his salary. (App. 30 and 44c) 

In addition to the criminal proceedings against the cor¬ 
poration, the record shows that the United States had a 
substantial claim against it for an additional assessment 
of income taxes. (App. 7) 

The second ground of the motion for a temporary re¬ 
ceiver was as follows: 

“(2) The defendant, Sophia R. Brown, because of ill¬ 
ness, is unable to appear for trial or to have her depo¬ 
sition taken and it is not now known when she will be 
able to do so, as shown by her motion for a continuance 
filed herein.” (App. 81) 

Originally, the Appellee Dunn, Trustee, filed a motion to 
advance the case for trial rather than a motion for a tem¬ 
porary receiver. The appellants filed opposition to the mo¬ 
tion on October 22, 1947. It was argued on October 28, 
1947. On neither of these occasions did they claim that 
the Appellant Sophia Brown was ill and unable to appear 
for trial or to have her deposition taken. The case was 
advanced for trial over the appellants’ opposition and was 
set for pretrial on November 12, 1947, and trial on Novem¬ 
ber 19,1947. (App. 70-75) On November 14, 1947, the ap¬ 
pellants moved for a continuance “until the defendant, 
Sophia R. Brown, is physically able to either appear in 
Court or to have her deposition taken” on the ground that 
she “is very ill at the present time and is not able to eithei 
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appear in Court or to have her deposition taken.” Her 
physician’s certificate accompanied the motion. On No¬ 
vember 17, 1947, at the hearing of the motion for a con¬ 
tinuance, counsel for the appellants stated to the court that 
“her doctor assures me that she will not be able to come 
into court ever, . . . But he says that they will let me 
know as soon as she will be able to take depositions; . . . ” 
(App. 78-80, Tr. 92) Thus, the bankrupt’s business was 
threatened to continue for a further period of unknown 
duration in the unfettered hands of a corporate stranger, 
which had obtained possession and control of it—not 
through a sale supervised by the bankruptcy court but 
through a transaction that had for its purpose the defeat, 
and which did in fact defeat, the jurisdiction of the bank¬ 
ruptcy court to control and supervise the disposition of the 
bankrupt’s assets—through a maneuver which resulted in 
hindering, delaying and defrauding creditors, including the 
United States. Of course, the appellants must be presumed 
to have intended the natural consequences of their course 
of action. Barber v. Wilds, 33 App. C. 150, 155, Evans v. 
Bell, 49 App. D. C. 238, 241. But aside from that familiar 
legal presumption, the facts and circumstances shown by 
the record prove an intent to do to the corporation’s credi¬ 
tors just exactly what the result was as to them. 

In these circumstances, the District Court, in its discre¬ 
tion, may appoint a temporary receiver as a conservation 
measure. 

Hurwitz v. Burwitz, 78 U. S. App. D. C. 70, 136 F. 

(2d) 800; 

Clark v. Bradley, 6 App. D. C. 438. 

CONCLUSION. 

It is respectfully submitted that the order appointing a 
temporary receiver should be affirmed. 

Arthur J. Him and, 

Attorney for Appellee Barber, 
Shoreham Building, 
Washington 5, D. C. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9738. 


Brown, Inc., a Maryland corporation, and Sophia R. Brown, 

Appellants , 


v. 

Thomas X. Dunn, Trustee of Walter Brown and Sons, Inc., 
a District of Columbia corporation, a Bankrupt, and 
Gilbert W. Barber, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLEE DUNN, TRUSTEE. 


COUNTERSTATEMENT OF THE CASE. 

In view of the serious nature of allegations made in the 
complaint, and the reasonable inferences to be drawn from 
them, to prove the charges of fraud, the appellee Dunn 
considers it advisable to record his own statement of the 
case, insofar as it becomes pertinent to this appeal. 
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1 This is an appeal from an order appointing a temporary 
receiver of the wholesale meat business of Brown, Inc., 
(Jt. App. 85). Complaint alleges that appellee Dunn is 
qualified trustee in bankruptcy of Walter Brown and Sons, 
Inc., which had operated a slaughterhouse business from 
November 10, 1909 to March 16, 1945, its last place of busi¬ 
ness being 1110 Maryland Avenue, S. W. (Jt. App. 2 and 3) 
On or about July 24,1945, appellant Sophia Brown, owner 
of all except two shares of stock of bankrupt (Jt. App. 3), 
the intervenor, Barber, and the bankrupt corporation made 
an agreement to surrender premises known as 1110 Mary¬ 
land Avenue, S.W., to appellant Sophia Brown for a period 
of one year, after which time Sophia Brown agreed to re¬ 
turn premises to bankrupt, i.e. July 23, 1946. (Jt. App. 10, 
11) On July 24,1945, Sophia Brown leased said premises to 
District Grocery Stores, Inc. (hereinafter referred to as 
D. G. S.), for one year, terminable within six months on 
30-days’ notice. (Jt. App. 45) D. G. S. did terminate lease 
by giving 30-days’ notice, and on January 24, 1946 vacated 
the premises. (Jt. App. 3 and 4) 

On November 20, 1945, before the lease between Sophia 
Brown and D. G. S. terminated, the appellant Brown, Inc., 
was incorporated in Maryland by Walter M. Brown, Jr.; 
Helen Brown, his wife; and one Laird Scott, for the specific 
purpose of operating a slaughterhouse and wholesale meat 
business at 1110 Maryland Avenue, S. W. (Jt. App. 61-62 
and 77). Appellant Sophia Brown did not restore to the 
Bankrupt either the leasehold, nor its equipment and assets 
upon the termination of the D. G. S. lease, but instead, on 
February 1, 1946, leased said premises to appellant Brown, 
Inc., beginning March 1, 1946, on a yearly basis, with auto¬ 
matic renewal for ten years. (Jt. App. 4 and 24) 

On January 2, 1946, stockholders of Bankrupt held a 
meeting. Hanserd Presley, attorney for W'alter S. Brown, 
l’nc., appeared holding ninety-seven shares of stock in Bank¬ 
rupt by proxy of appellant Sophia Brown. At this meeting 
Walter M. Brown, Jr., Helen Brown, his wife, and attorney 
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Presley were elected officers of bankrupt corporation; inter- 
venor Barber, hitherto President, Treasurer and Manager 
of the bankrupt for twenty years, was dropped from office. 
(Jt. App. 77) That on or about January 18, 1946, the 
officers of the Bankrupt caused an appraisal to be made of 
its equipment. (Jt. App. 5) 

By resolution under date of January 31, 1946, Walter 
Brown and Sons, Inc., released appellant Sophia Brown 
from all liability under her agreement dated July 24, 1945 
(Jt. App. 78). On February 2, 1946, appellant Sophia 
Brown transferred without consideration her majority 
stock interest of ninety-five shares to her son, Walter M. 
Brown, Jr.; on January 2,1946 she transferred one share to 
Helen Brown and one share to her attorney Preslev. (Jt. 
App. 77) 

On April 12, 1946, Board of Directors of Bankrupt con¬ 
sisting of appellant Sophia Brown’s son, Walter M. Brown, 
Jr., Helen Brown, her daughter-in-law, and attorney, Han- 
serd Presley, held a special meeting and passed two resolu¬ 
tions (Jt. App. 78); (1) accepting offer of appellant 
Brown, Inc., to purchase equipment of Bankrupt for 
$6,315.10 and (2) instructing President, Walter M. Brown, 
Jr. of Walter Brown and Sons, Inc., to file a voluntary pe¬ 
tition in bankruptcy. (Jt. App. 5) 

The answers and motions for summary judgment filed 
by the defendants to the complaint of the plaintiff trustee in 
bankruptcy and that of the intervenor are not deemed ma¬ 
terial for the purpose of this argument and will, therefore, 
not be referred to. 

On October 14, 1947, a motion to advance the case for 
trial was filed by plaintiff trustee (Jt. App. 72) and granted 
by Justice McGuire, who calendared the action for trial on 
November 19, 1947. (Jt. App. 75) Pretrial stipulations 
were agreed upon November 14,1947 (Jt. App. 78) and are 
referred to wherever such reference confirms the allega¬ 
tions of the complaint. A motion for continuance was filed 
on November 14, 1947 on the ground of physical incapacity 
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of appellant Sophia Brown (Jt. App. 78, 79) A motion for 
temporary receiver for appellant Brown, Inc., was filed on 
November 19, 1947 (Jt. App. 80) and sustained on Decem¬ 
ber 22,1947. (Jt. App. SO) 

I SUMMARY OF ARGUMENT. 

(1) This appeal is an extension of the same issues and 
citing virtually the same authorities which were raised by 
appellants in support of a motion for stay of order appoint¬ 
ing a temporary receiver pending this appeal, and denied 
by this Court under date of January 16, 1948. 

(2) The appellee Dunn, trustee in bankruptcy of Walter 
Brown and Sons, Inc., relies upon the entire record in 
support of its motion for appointment of a temporary re¬ 
ceiver. 

' (3) Since the record shows that the real estate, equip¬ 
ment, assets, and business of the Bankrupt are in the posses¬ 
sion, control and being operated by the appellant Brown, 
Inc., as a result of a fraudulent transfer, the Court in its 
discretion may appoint a temporary receiver as a conserva¬ 
tion measure. 

(4) The relationship of appellant Sophia Brown and her 
son, Walter M. Brown, Jr., who was at the same time ma¬ 
jority stockholder of the Bankrupt and of appellant Brown, 
Inc., and who, acting in concert, caused the shifting of assets 
from the Bankrupt to a puppet corporation, are circum¬ 
stances which are in their very nature suspect, and are such 
transactions which must be regarded as fraudulent and void 
where there are outstanding creditors and other contractual 
obligations of the Bankrupt which cannot be satisfied be¬ 
cause of the illegal and fraudulent transfers charged in the 
complaint. 

(5) The uncertainty of bringing the appellant Sophia 
Brown to trial, and the possibility of never doing so, as 
shown by the Motion for Continuance filed by her attorney, 
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Hanserd Presley, and the affidavit of physical inability ap¬ 
pended thereto, are additional circumstances which require 
the exercise of the Court’s discretion as a conservation 
measure on behalf of the trustee in bankruptcy. 

ARGUMENT. 

. L 

Appointment of Receiver Pendente Lite of Brown, Inc. 

Proper Exercise of Court’s Discretion. 

The general principles applicable to the appointment of 
a receiver pendente lite are well established and little new 
law has been added to these principles through the years. 
Necessarily, this power of appointment must be exercised 
with great caution and only under special and peculiar cir¬ 
cumstances do the Courts interfere to divest the owner of 
property pending a final hearing. Clark on Receivers, 2d 
Edition 185. 

While, reciting general principles, the Courts recognize 
that the application thereof cannot be contained in hard 
and fast rules, but must be governed by the facts and equi¬ 
ties of a given situation which compel the application of 
these principles. Thus, the appointment of receivers 
pendente lite rests in each case in the sound discretion of 
the trial court upon a showing of probable cause and prima 
facie proof of right in the complaint. 

Reference is made to the case of Clark v. Bradley, 6 App. 
D. C. 438, which appears to be the leading authority in the 
District of Columbia relative to the law of receiverships 
pendente lite, and of interlocutory decrees relating to such 
matters. Here the Court held that: 

“The appointment of a receiver pending a suit is a 
purely conservative measure, very different in its effect 
from such an appointment upon final hearing. In the 
latter case it is a proceeding practically for the purpose 
of execution after ultimate adjudication of right in the 
party for whose benefit the appointment is made; but 
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the purpose of the appointment of a receiver pending 
a suit is merely to preserve a fund, which is in danger 
of being lost or wasted, for the benefit of the persons 
to whom it may be ultimately adjudged to belong. . . . 

“.. . And, while under the act of Congress which cre¬ 
ated this court, appeal is now allowed from such inter¬ 
locutory orders, we do not understand that this right 
of appeal modifies in any manner the discretionary 
power of the justice holding the equity court to pass 
such orders upon probable cause and prirna facie proof 
of right in a complainant. Nor do we understand that 
our jurisdiction on appeal is less discretionary, or 
that we should not indulge all possible presumption in 
favor of the propriety of the action of the court below 
in the order which it makes.... ” (Emphasis supplied) 

In Wood v. Grayson reported at 16 App. D. C. 174, the 
defendants appealed from an order appointing receivers 
pendente life in a suit in equity for appointment of a re¬ 
ceiver of rents of certain real estate, and for other relief. 

The Court held that: 

“As this is an appeal from an interlocutory order, 
and the whole case may come before us again with final 
answer and proofs, we have attempted to confine our 
discussion of it within the bounds necessary to the eluci¬ 
dation of the question actually involved, namely, the * 
power of the Court to appoint, and soundness of the 
discretion exercised in appointing receivers to admin¬ 
ister the property pending the litigation. 

“We have found no abuse of discretion in the order; 
on the contrary, it seems to have been providently 
made.” (Emphasis supplied) 

See Hurwitz v. Hurw'itz, 78 App. D. C. 70,136 Fed. (2d) 800, 
where the administratrix’ prima facie case disclosed that 
defendant was fraudulently -withholding assets of the estate. 

It was held that appointment of a receiver pendente lite was 
not an abuse of discretion. 

In French v. Cunningham, 261 Fed. 909, a trustee in bank¬ 
ruptcy filed suit to set aside transfer of real property under 
Bankruptcy Act. The transfer was made two years prior 
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to filing of the petition in bankruptcy. The question at 
issue was the fraudulent transfer alleged in the complaint. 
The Court stated that: 

“If we tear away the staging of fraud made by trans¬ 
fers by dummy of Robertson and Goodwin, the case 
really comes to this. 

“Evidence is preliminary in quantity and convinc¬ 
ing in quality that Goodwin had for years been receiv¬ 
ing money clandestinely. Case was made dark and 
confusing at the argument by the number of persons 
concerned in Robertson’s fraud and numerous trans¬ 
fers and shifts of the sanatarium property. The only 
way to understand the matter is first to get a clear grip 
on the fact that all these transfers were made by and to 
dummies of Robertson and Goodwin and sweep these 
dummies out and get back to the two principals who 
were the real parties behind the scene.” 

II. 

Appellee Dunn, Trustee in Bankruptcy, Relies Upon the 
Entire Record and Reasonable Inferences to be Drawn 
Therefrom in Support of Motion for Appointment of 
Temporary Receiver. 

From a study of the complaint of appellees Dunn and 
intervenor Barber, answers of the appellants, and the pre¬ 
trial stipulations signed by all parties herein, which we may 
assume will govern the trial of this cause in respect to the 
matters therein contained, the following factual situation 
was presented to the trial justice: 

(1) On March 16, 1945, appellant Sophia Brown was 
the majority stockholder of the Bankrupt, and was a 
party to a profit management contract with intervenor 
Barber, who had been President, Treasurer and Gen¬ 
eral Manager for tw^entv Years. 

(2) Walter Brown and Sons, Inc., temporarily sus¬ 
pended operations March 16, 1945. Sufficient assets of 
the Bankrupt were available at this time to pay all ex¬ 
isting obligations. 
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(3) On July 24, 1945 an agreement was executed be¬ 
tween the bankrupt corporation, appellant Sophia 
Brown, and intervenor Barber, to surrender leasehold 
interest and all equipment in the premises occupied by 
the Bankrupt to Sophia Brown with a provision for 
return of said premises and all equipment of the Bank¬ 
rupt within one year. No consideration was given the 
Bankrupt for the surrender of its lease nor for the use 
of its equipment. (Known liabilities of the Bankrupt 
existed at this time. The income from the leasehold 
interest could have been applied to liquidate nearly all 
of Bankrupt’s liabilities.) 

(4) Premises and all equipment therein of the Bank¬ 
rupt which were surrendered to Sophia Brown were 
then leased July 24, 1945 to District Grocery Stores, 
Inc., for $1,400.00 per month, which corporation gave 
notice of its intention to quit said premises on Decem¬ 
ber 14, 1945. 

(5) On November 20, 1945, Walter M. Brown, Jr., 
the son of appellant Sophia Brown; Helen Brown, his 
wife; and one Laird B. Scott organized the appellant 
Brown, Inc., for the express purpose of doing business 
with the Bankrupt’s assets, two months before lease 
with District Grocery Stores was terminated. 

(6) On January 2,1946, Hanserd Presley, the appel¬ 
lants’ attorney, holding by proxy ninety-seven shares 
of the Bankrupt’s stock, Walter M. Brown, Jr., hold¬ 
ing one share thereof and Helen Brown, his wife, hold¬ 
ing one share thereof, held a meeting of the Bankrupt 
and elected the said Walter M. Brown, Jr., President 
and Helen Brown and Hanserd Presley were elected 
Directors. Walter M. Brown, Jr., son of the appellant 
Sophia Brown, was at this time President of both the 
bankrupt corporation and appellant, Brown, Inc. 
Gilbert Barber, President and Treasurer of the Bank¬ 
rupt for more than twenty years was dropped from 
office. 

(7) On January 31, 1947 Bankrupt held a meeting 
attended by Walter M. Brown, Jr., as President, Helen 
Browm, his wife, and Hanserd Presley, attorney, and 
passed a resolution relieving the appellant Sophia 
Brown of all contractual obligations growing out of 
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the agreement of July 24, 1945, under which the Bank¬ 
rupt was entitled to receive its equipment and lease to 
the premises located at 1110 Maryland Avenue, S. W. 

(8) On February 4, 1946, appellant Sophia Brown, 
without consideration transferred all of her stock in 
the bankrupt corporation to Walter M. Brown, Jr., 
who was also President and majority stockholder of 
appellant Brown, Inc. 

(9) On February 2, 1946, Sophia Brown, leased 
premises 1110 Maryland Avenue, S. W. to appellant 
Brown, Inc. for ten years. 

(10) Appraisal of Bankrupt’s equipment was made 
by Adam Weschler on January 18. 1947. 

(11) On April 12, 1947, Walter Brown and Sons, 
Inc., held a meeting attended by its President, Walter 
M. Brown, Jr., who was also President of appellant 
Brown, Inc. and majority stockholder in each of said 
corporations, wherein a resolution was passed to sell 
the equipment and assets of the Bankrupt at its 
appraisal value to appellant Brown, Inc. 

(12) On April 12, 1947, another resolution was 
passed authorizing Walter M. Brown, Jr., President, 
to file a petition in bankruptcy for Walter Brown and 
Sons, Inc. That known liabilities existed is shown by 
the petition in voluntary bankruptcy. This consum¬ 
mated the plan and scheme of appellant Sophia Brown 
and Walter M. Brown, Jr., and others acting in con¬ 
cert with them by means of interlocking directorates, 
to cheat and defraud the creditors of Walter Brown 
and Sons, Inc., which included the United States Gov¬ 
ernment and certain unsecured creditors. 

(13) It appears, therefore, to be a logical inference 
that the appellants and those acting in concert with 
them not only perpetrated a scheme to defraud cred¬ 
itors but in so doing defeated the jurisdiction of the 
Bankruptcy Court to control and supervise the dispo¬ 
sition of the Bankrupt’s assets. 

There are two classes of transfers under the Bankruptcy 
Act; (1) those which have been entered into with actual 
fraudulent intent and (2) those in which, from the terms 
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of the agreement or the nature of the transaction itself, 
the fraudulent intent is presumed to exist as an infer¬ 
ence of law. (See 24 Am. Jur. Bankruptcy, Para. 242) 

A study of the whole record confirms the allegations of 
the complaint. The answers of the appellants as shown in 
the record and the pretrial stipulations contained therein 
support the conclusions of fact from which logical infer¬ 
ences must flow. 

Upon a factual background, every act of the appellants 
reveals that Sophia Brown and her son, Walter M. Brown, 
Jr., with the aid of a corporate device known as Brown, 
Inc., deliberately stripped the Bankrupt of all its machin¬ 
ery, equipment, furniture and business itself in order to 
cheat and defraud the United States Government, the in- 
tervenor Barber and other unsecured creditors listed in 
the petition for voluntary bankruptcy. 

What the Appellate Court of the District of Columbia 
thought about a scheme of this character is reported in 
Clark v. Bradley, supra. In this case the defendant corpo¬ 
ration was fraudulently organized by three persons for 
their own use and benefit, to which they fraudulently trans¬ 
ferred their property for the purpose of defrauding credi¬ 
tors. The Court appointed a receiver pendente life. On 
appeal it was held: 

“ ... The alleged innocent purchaser is a fictitious 
contrivance of the principle defendants to evade their 
just obligations ... Fraud and imminent danger are 
shown here. This is undoubtedly a case of fraud and 
imminent danger that justifies the appointment of a 
receiver. It may be disproved hereafter by testimony, 
but as the case now stands on the pleading, we have no 
hesitation in holding that an emergency in which an 
extraordinary remedy of the appointment of receiver 
is right and proper . . . 

! “As we have stated in regard to merits of plea in¬ 
terposed on behalf of that Company, this objection 
might have force if made by or on behalf of some per¬ 
son other than an organization which equity must re¬ 
gard as identical with Clarks themselves. Under cir- 
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cumstanees of this case, we must regard property of 
the Company as the property of the .Clarks and there 
fore, as proper to be taken into possession of 
receivers.’’ 

See also Wood v. Grayson; Hurwitz v. Hurwitz, supra. 

In Remington on Bankruptcy (p. 153S) it is stated: 

“Where one corporation is a mere dummy or a sub¬ 
stitute for a bankrupt corporation and nothing more 
than its alter ego, the assets, may be held in equity to 
belong to the bankrupt corporation.” Central Republic 
v. Caldwell, 5S Fed. 2d 721; Hamilton Ridge Lumber 
Corporation v. Wilson, 25 Fed. 2d 592. 


m. 

Relationship of Appellant Sophia Brown to Officers of 
Brown, Inc. Should be Scrutinized Carefully Where 
Fraudulent Transfer of Property is in Issue. 

One of the recognized indicia and badges of fraud in¬ 
cludes the fact that the parties to the disputed transfers of 
property are related by blood or marriage, or are associ¬ 
ated in business, and where the fact of fraud is in issue, 
the existence of the relationship between the transferor 
and transferee may be considered. 

In combination with other facts and circumstances, re¬ 
lationship is often deemed sufficient to show fraud and in¬ 
validate the transfer. (24 Am. Jur. Para. 2S, 29. Bank¬ 
ruptcy.) 

The record shows that by virtue of an agreement dated 
July 24, 1945, the appellant Sophia Brown, who was also 
the principle stockholder of the bankrupt Walter Brown 
& Sons, Inc., obtained all of the latter’s physical assets 
without consideration. That shortly thereafter in collabo¬ 
ration with her son, Walter M. Brown, Jr., and her 
daughter-in-law, Helen Brown, and prior to the termina¬ 
tion of her lease to the District Grocery Stores, Inc., she 
embarked upon a deliberate, systematic plan to circumvent 
her contractual obligations, and to render it impossible for 
Walter Brown and Sons, Inc. to engage henceforth in 
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a business which had been a profitable enterprise for over 
twenty years. 

By the failure of appellant Sophia Brown to restore to 
the Bankrupt its leasehold interest in the real estate at 
1110 Maryland Avenue, S. W., together with its equipment 
contained therein, said Sophia Brown rendered Walter 
Brown and Sons, Inc. prostrate and foreclosed it from 
functioning as a going concern, and from assuming in good 
faith its known liabilities to creditors, including tax claims 
of the United States Government, and the claim of un¬ 
secured creditors. 

When appellant Sophia Brown transferred her majority 
stock interest in the Bankrupt to her son, Walter M. Brown, 
Jr., who had prior thereto formed his own corporation, 
i.e., Brown, Inc., for the fixed and premeditated purpose 
of acquiring the assets of, and carrying on the identical 
business which had been operated successfully for more 
than twenty years by the Bankrupt, the plot and scheme of 
the Brown family and those acting in concert with them to 
paralyze the activities of Walter Brown and Sons, Inc., 
became for all practical purposes an accomplished fact, and 
the resulting petition for voluntary bankruptcy was noth¬ 
ing more than a legal obituary of a corporation long since 
dead. 

In view r of the record, a temporary receiver has been 
appointed none too soon to conserve the assets of the Bank¬ 
rupt fraudulently transfered as hereinabove set forth. 


IV. 

Grounds of Appellant Sophia Brown’s Motion to Continue 
an Indefinite Postponement of Trial, Added Reasons 
for Appointment of a Temporary Receiver. 

Originally the appellee Dunn, trustee, filed a motion to 
advance the case for trial rather than move for appoint¬ 
ment of a temporary receiver. The appellants opposed this 
motion. The Court sustained the appellee trustee’s motion 
to advance the case for trial and it was so calendared for 
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trial on November 19, 1947. On November 14, 1947, the 
attorney for the appellant Sophia Brown pleaded her 
physical incapacity, supported by a doctor’s certificate. 
It should be noted that the physical condition of the appel¬ 
lant Sophia Brown was not advanced as a reason for 
opposing the motion to advance the case for trial. Since 
the postponement of the trial of this case on November 19, 
1947 and the subsequent appointment of a temporary re¬ 
ceiver, neither the appellant Sophia Brown, nor anyone 
acting for her has advised the appellee Dunn ? nor the inter- 
venor Barber, nor the Court of her physical condition, nor 
when she will be ready for trial to determine the issues 
raised in the complaint. 

Reference is here made to appellee Dunn’s objections to 
the motion to stay the appointment of a temporary receiver 
pending this appeal which contains a verbatim account of 
the statement of Hanserd Presley, attorney for Sophia 
Brown, relative to the cause of the appellant’s inability to 
appear for trial, or to have her deposition taken. 

In view of these circumstances, and for the reasons here¬ 
tofore argued, this Court could hardly be held to have 
abused its discretion in the appointment of a temporary 
receiver for appellant Brown, Inc. 

CONCLUSION. 

For the above reasons, it is respectfully submitted that 
the appeal of appellants Sophia Brown and Brown, Inc. 
from the order of the District Court filed December 22, 
1947, appointing a temporary receiver for Brown, Inc., 
should be denied. 

Respectfully submitted, 

Lawrence J. Mills, Jr., 

Attorney for Thomas X. Dunn, 
Trustee, Walter S. Brown and 
Sons, Inc., Bankrupt, 

Tower Building, 
Washington, D. C. 



